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STATE OF NEW YORK
PUBLI C SERVI CE COWMM SSI ON

CASE 00- M 0504 - Proceeding on Motion of the Conmm ssion
Regardi ng Provi der of Last Resort
Responsibilities, the Role of Uilities in
Conpetitive Energy Markets and Fostering
Devel opnent of Retail Conpetitive
Qpportunities.

JEFFREY E. STOCKHOLM Adm ni strative Law Judge
M CHAEL CORSO, Chief of Residential Advocacy
JOEL A. LINSIDER, Adm nistrative Law Judge:

| . | NTRODUCTI ON

A. Background and Procedural Hi story

The Conmmi ssion instituted this proceeding in
March 2000 "to address the future of the conpetitive natural gas
and electricity markets and the role of the regulated utilities
in such markets; to identify and suggest actions to elinmnate
obstacles to the devel opnment of such markets; and to provide
recommendati ons regardi ng provider of |ast resort and rel ated
i ssues, all as described [in the Conmission's order]."! Inits
order, the Commi ssion reviewed the progress made thus far in
openi ng energy markets in New York State to conpetition and in
addressing the associ ated issues, but it noted as well that sone
i ssues could be fully resolved only after retail markets have
begun to develop.? It summed up the purpose of the proceeding as
"to refine our concept of the mature conpetitive retail energy

! Case 00-M 0504, Order Instituting Proceeding (issued March 21,
2000), Ordering C ause 1.

2 The past year in the energy markets denonstrates that some

i ssues may not be recognized or will not be known in advance
as the transition to conpetitive markets devel ops. This fact
requires flexibility in the oversight of the market and the
ability to change direction, adopt new policies, or abandon
establ i shed ones shoul d circunstances so require. The great
benefit of the adm nistrative approach to energy market
restructuring undertaken in New York is the flexibility the
approach all ows, as denonstrated by the breadth of avail abl e
policy options discussed in this recommended deci sion.
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mar kets (especially the future role of the regulated utilities)
and to identify and renpve obstacles to its achievenent."?

The Conm ssion provided several types of specific
gui dance for this proceeding. First, it stated that the
proposal s and sol utions offered here nmust be consistent with its
est abl i shed val ues and pri ncipl es:

1. The benefits of conpetition, including increased
cust oner choi ce, should be available to al
custoners as soon as possi bl e.

2. Safe and reliable energy supplies and services,
provided in a manner that preserves environmnmental
val ues, should be available to all New Yorkers on
reasonabl e terns.

3. Consunmer protection issues, including those
associ ated with Public Service Law 830 et seq. (the
Hone Energy Fair Practices Act (HEFPA), and ot her
public policy prograns, including |owincone
assi stance prograns, nust be addressed.*

Second, the Conmi ssion posed a detailed series of
guestions on which it sought the parties' guidance, adding that
ot her issues m ght be discussed as well if found by the
Adm ni strative Law Judge to be consistent with the intended
scope of the proceeding.® These questions are presented and
di scussed later in this recomended deci sion.

Finally, with respect to process, the Conm ssion
instructed the Ofice of Hearings and Alternate Dispute
Resolution (CHADR) to "structure the proceeding in a manner that

wi || achi eve conprehensive results as efficiently as possible."®
*ld., p. 2
“1d., p. 4.

> Throughout the process, procedural rulings were issued
directing and redirecting the parties' efforts and further
refining the issues and policy options under consideration.

°1ld., p. 5
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It went on to stress the inportance of receiving a w de range of
Vi ews:
To foster the broadest and nost innovative thinking
possi bl e, [OHADR] should solicit input in a
col | aborative process fromall interested parties,
i ncl udi ng conpetitors, business and residenti al
consuners and consuner groups, environnental and | ow
i nconme interests, governnmental groups, and the
utilities. Because the views of these groups are
critical to our efforts, we encourage the use of new
t echnol ogy and ot her new outreach approaches to foster
t he devel opnent of a conplete range of policy options
and conprehensive public input.’

As descri bed bel ow, the proceedi ng has been conducted
as a broadly based col |l aborative, inquiring into the issues
identified by the Conm ssion, as anplified by the Adm nistrative
Law Judges. 8

B. The Process

The proceedi ng was conducted in a coll aborative
fashi on, and, despite concerns voiced at the outset, all parties
made a conmendabl e effort to put their litigation positions
aside and to cooperate in good faith during the process.® It
shoul d al so be noted that many parties who served on comm ttees
and subcomm ttees, and especially those who served as conmttee

" 1d., pp. 5-6.

8 The administrative | aw Judges assigned to this proceeding are
Jeffrey E. Stockhol mand Joel A Linsider. Joining themas a
hearing officer is Chief of Residential Advocacy M chael
Corso. As used in this recormmended decision, the term
"Judges" refers to the three case nanagers.

The proceeding was divided into three phases: information

gat hering, analysis of policy options, and litigation where

di sagreenents continued. A nore detailed description of the
process is contained in the report and appendi ces prepared by
the parties ("Concepts, |Issues, and Views of the Future:
Report on the Parties' Collaborative Efforts (April 3, 2001)),
and even nore detail can be obtained on the case web site at
http://ww. dps. state. ny. us/ 000504/ 00nD504) .

- 3-
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chairs, ' contributed many hundreds of hours doi ng research,

witing reports, planning and presenting material at
subconm ttee, conmittee, and plenary neetings, attending
Executive Committee neetings, and coordinating all these
activities anong the various commttees and subconmittees. The
result of this broad-based effort is the volum nous April 3,
2001 report entitled "Concepts, |Issues, and Views of the Future:
Report on the Parties' Collaborative Efforts"!, with its even
nor e vol um nous set of Appendi ces dated February 15, 2001. It
is fair to say that all of the nmaterial facts, allegations, and
anal yses adduced as inportant by any party have been refl ected
inthe April 3 Report in a reasonably objective manner. !

The April 3 Report (and Appendices) and the web site

10 The organi zations who vol unteered individuals to serve as
commttee co-chairs during the proceedi ng included Anrerada
Hess, Consol i dated Edi son Conpany of New York (2 chairs), New
York State Consumer Protection Board, Departnment of Public
Service Staff, New York State Energy Research and Devel opnent
Aut hority, Ni agara Mohawk Power Corporation (2 chairs), Public
Uility Law Project, and the Small|l Custoner Marketer
Coalition. The efforts of these individuals were
i ndi spensable to the process.

Y Hereinafter the "April 3 Report."

12 The April 3 Report is a cooperative work product of the
parties. While we provided sone gui dance and direction based
on the Comm ssion's initial order, perforned sone m nor
editing, conpiled the various report sections into a finished
product, and strove to maintain a |level of objectivity in the
statenents and cl ai r8 advanced, the substance in the April 3
Report was provided by the parties thensel ves.

-4-
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contain a detailed description of the facts!® gathered and the
anal yses perfornmed by the parties, but it does not contain
consensus reconmendati ons on either the long-run vision of the
conpetitive markets or the nore i medi ate steps the Comm ssion
shoul d take to foster the market's devel opment.?* In an attenpt
to devel op consensus, Staff agreed to circulate a Straw Proposa
(which did not necessarily reflect the views of Staff itself or
any other party) and to neet with the parties to determ ne what

13 A few parties have argued that the April 3 Report shoul d not
be consi dered "evidence" or that it does not constitute a
record on which the Conm ssion can make policy decisions,
because the material in the report was unsworn and was not
subj ected to cross-exam nation or other formal litigation
procedures. These concerns were aired at the prehearing
conference on March 14, where we assured the parties that we
recogni zed the limtations on the record devel oped here, in
whi ch the evidence adduced was neither attested nor subjected
to cross-exam nation. But while facts or argunments not
subj ected to such scrutiny may carry |less weight, their
essential nature as evidence is not thereby transforned.
Furthernore, this is a quasi-|legislative proceeding (indeed,
one party at the conference used the anal ogy of a |legislative
hearing) in which no hearing is required. The Conm ssion has
consi derabl e discretion to base its policy determ nations on
evi dence and expressions of opinion that go beyond sworn and
cross-exam ned testinony. Finally, proponents of al
vi ewpoints were allowed to include in the report their own
views of the facts and argunents, making for a bal anced and
vol um nous collection of information on the basis of which
policy decisions can be reached in this case.

14 A consensus statenent was reached regarding | owincome

progranms (April 3 Report, p. VII-38). Further, significant
support was garnered for unbundling rates, and the Conm ssion
has al ready noved ahead to begin that effort in a separate
track of this proceeding (Case 00- M 0504, Proceedi ng Regarding
Provi der of Last Resort Responsibilities, the Role of
Uilities in Conpetitive Energy Markets, and Fostering the
Devel opnent of Retail Conpetitive Opportunities - Unbundling
Track, Order Directing Expedited Consideration of Rate
Unbundling (issued March 29, 2001). 1In addition, the parties
general ly agreed that consuner protections were required
concerni ng ESCO prepaynent plans for gas or electric
commodity, and a notice requesting coments on a Staff
proposal in that area has been issued.

-5-
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| evel of agreenment night be possible.® Again, unaninous
agreenent could not be reached, but a second version of the
Straw Proposal ® garnered either full or partial support froma
great many parties.!” Follow ng further discussions on SP2 and
at the March 14, 2001 Prehearing Conference, the parties
reported m xed enthusiasmfor further collaborative efforts,

wi th many suggesting that the nost efficient use of their
efforts would be to establish a briefing schedule on the policy

1> Rat her than seek reactions to the proposal fromall parties in
an open session, Staff chose to neet individually with
i nterest groups and, occasionally, wth individual parties.
Sone parties conplained that this process violated the
Comm ssion's settlenent rules and guidelines. In our
Procedural Ruling issued Decenber 26, 2000, we found the
process adopted to be consistent with Comm ssion precedent.
Conversations in the context of a collaborative proceeding are
not settlenment discussions within the neaning of the
Comm ssion's rules. (Case 95-G 0050, Proceeding to
| nvestigate Standards and Procedures for Review ng Gas
Pur chasing Practices, Order Deciding Petition for Rehearing
(i ssued June 1, 1995), p. 2, n. 1)

16 Straw Proposal 2 (hereafter SP2) is set forth as Appendix A

7 staff and some other parties contend that SP2 represents a
"majority" position, while others note that many parties
di sagreed with at | east sone aspect of the proposal. A review
of the briefs suggests that nost parties supported nost of the
SP2 provisions, but a few opposed all of its provisions.



CASE 00- M 0504

issues.® Initial briefs on policy issues were therefore
schedul ed for April 13! and reply briefs were due May 14.2°
Appendi x B contains a sunmary of the argunments raised
in the parties' briefs, and, accordingly, a recitation and
attribution of each of the party's argunments will not be
undertaken in this text. Nevertheless, all of the argunents
rai sed by the parties have been considered in the preparation of
this recommended deci si on

¥ nitial briefs on legal issues related to Conmi ssion authority
had previously been filed on February 16, 2001. At the
March 14 prehearing conference, April 4 was set as the date
for reply briefs on legal issues. Further procedural
background related to our consideration of |legal issues is set
forth below, in the section on |egal issues.

¥ nitial policy issue briefs were received from Associ ation for
Energy Affordability and Pace Energy Project (AEA);
Consol i dat ed Edi son's Conpany of New York, Inc. and Orange and
Rockland Utilities, Inc. (Con Edison); Consolidated Edi son
Sol utions (Con Edi son Solutions); Consuner Protection Board
(CPB); Dynegy Marketing and Trade (Dynegy); 1st Rochdal e;
Joint Brief of the Small Customer Marketer Coalition, Amerada
Hess Corporation, TXU Energy Services and Smartenergy, |nc.
(Active Marketers); Brooklyn Union Gas Conpany d/ b/ a KeySpan
Energy Delivery New York and KeySpan Gas East Corporation
d/ b/ a KeySpan Energy Delivery Long |Island (Keyspan); Miltiple
Intervenors (M); National Fuel Gas Distribution Corporation
(NFGDC); National Energy Marketers' Association (NEM; New
York Energy Service Providers Association (NESPA); New York
State Electric & Gas Corporation (NYSEG; New York State
Ener gy Research and Devel oprment Authority; (NYSERDA); N agara
Mohawk Power Corporation (N agara Mohawk); Public Uility Law
Project (PULP); Rochester Gas & Electric Corporation (RGE)
Staff of the Departnent of Public Service (Staff); Texas
Eastern Transmi ssion Corporation (Texas Eastern); and
West chester County (Westchester).

20 Reply briefs were received from The Attorney General of the

State of New York (Attorney Ceneral); Con Edi son; Dynegy; 1st

Rochdal e; Active Marketers; KeySpan; M; NFCGDC, NESPA; NYSEG

Ni agara Mohawk; PULP; RG&E; Staff; Texas Eastern; and Uility
Wor kers Union of America, AFL-CIO Local 1-2 and International
Br ot her hood of Electrical Wrkers, Local 97 (Unions).

-7-
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In addition to the foregoing procedures, and
consistent with the Comm ssion's direction, a wide variety of
outreach approaches were used to gather the broadest and nost
i nnovative thinking possible. That effort began in the sunmer
of 1999 with on-site visits across the state with every type of
interested party. Those site visits culmnated in a Novenber
1999 Report,?! which ultimately led to the Order Instituting
Proceeding. As conmttees were established to address the three
substantive areas identified in the Order, a fourth commttee
was formed to plan and coordi nate public input and outreach
efforts.?® Existing market research was reviewed, roundtables,
foruns, and focus groups with residential and busi ness custoners
wer e undertaken, surveys of |owinconme advocates and mnuni ci pal
officials were conpleted, and new primary research consi sting of
a substantial tel ephone survey was conducted by a nationally
recogni zed research firm?2 1In total, the public outreach and
input effort in this case is one of the nbst ambitious such
efforts ever undertaken in a Comm ssion proceeding.

In addition, this case nade extensive use of the
internet and col |l ected an enornous anount of information on a
case-specific web site. Anong other materials, the web site
cont ai ns pl enary agendas and presentations; committee and
Executive Cormittee m nutes, neeting agendas, report drafts, and
nmeeti ng schedul es; bibliographies of relevant Conmm ssion
opi nions and orders and professional articles; and copies of al

21 st akehol der Vi ews on Conpetition: From Transition to the End-
State, a copy of which is available on the case web site at
www. dps. st at e. ny. us/ 00nD504/ St akehol der. ht m

22 April 3 Report, Section VIII

22 The Center for Research & Public Policy was chosen for the
study based on its prior experience in energy restructuring
matters and foll owm ng a conprehensive conpetitive bidding
process. Funding for the research was provided through
NYSERDA (April 3 Report, pp. VIII-6 through VIII-14 and
Appendi x VI11-C).

- 8-
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rulings and notices in the case.? Further, communication anong
the parties, the Conmttees, and the Judges was conducted al nost
exclusively using the Internet, w thout which the aggressive
schedul e in the case could not have been undert aken.

C. Issues Related to Process

A few utility parties raised concerns regarding the
process in addition to those noted above.?® Sone argued that the
| egal issues should have been addressed and deci ded at the
outset, rather than left to a separate briefing schedule at the
end of the process. Sone expressed concern that the scope and
focus of the proceeding had varied, with fact gathering in Phase
|, policy analysis in Phase Il, and an exam nation of the Straw
Proposal s and briefs on policy matters in the | ast phase. The
addi ti onal questions we posed as the case progressed were al so
seen as contributing to the inconsistency of the proceeding' s
scope. According to KeySpan, a nore consistent focus and
prioritization of issues could have led to wi der participation
in the case by marketers actually selling conmmodity in New York

These concerns are unfounded. Wth respect to the
scope of the proceeding, we attenpted to focus or redirect the
parties' efforts as the proceeding progressed on the basis of
what the parties had produced to that point. W expanded or
added questions at the first plenary (May 5, 2000), on the basis
of solicited input fromthe parties; at the beginning of the
anal ytical phase (October 18, 2000), on the basis of the facts
devel oped by the parties in the first phase of the process; and
prior to briefing (March 14, 2001) on the basis of the anal yses
performed by the parties. The process woul d have been | ess
productive had it been prevented fromresponding to new i ssues

24 www. dps. st at e. ny. us/ 00nD504/ 00nD504. When this proceeding is
conpleted, it is contenplated that the contents of the site
w Il be downl oaded to a CD to provide a permanent record of
t he proceedi ng.

25 KeySpan's detailed appendix to its initial brief (summarized
i n Appendi x B) contains the nost conprehensive criticisns.

-0-
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and nuances that arose as we went forward. Finally, KeySpan's
comment about | ack of participation is msplaced. Several of
the |l argest, active, independent ESCOs now doi ng business in New
York did participate in the case (see, e.g. Active Marketers);
and the active ESCOs nost noticeable by their absence were the
utility affiliates, whose appearances during the case were rare.

O hers allege that significant events in the energy
i ndustry over the past year were not adequately considered by
the parties and that the inpact of these events are
unacknowl edged in the April 3 Report. Sonme expressed
frustration with what they viewed as eight or nore years of
regul atory proceedings to open the retail nmarkets. One party
noted that there was no clear definition of a collaborative, and
NYSEG accused Staff of "negotiating with the parties in bad
faith", failing to be "forthcom ng throughout the process," and
"pul l'ing the wool over the eyes of the parties” in allegedly
"disguising” its support for SP2. Another utility suggested
that the anbitious schedul e adopted in the proceeding disrupted
the work fl ow process and may have led to deficiencies in sone
ar eas.

These procedural conplaints are |ikew se groundl ess.
Wth respect to the nature of the coll aborative, a short
trai ning program on col |l aborative processes and ADR was gi ven at
the first plenary neeting of the parties and was avail abl e upon
request throughout the proceeding. The nature of the process
shoul d have been clear to all parties throughout. Beyond that,
we took pains during the proceeding to refer to unfolding
devel opnents in the industry and its markets and to encourage
parties to take theminto account. Finally, we reject as
groundl ess the conpl aints about the efforts of the Staff team
The teamand its | eadership operated honestly and forthrightly
with all parties and had no preconcei ved agendas beyond
identifying the best possible policies for the Conm ssion to
consider. It brought its best thinking to this case for the
parties to review and, unlike its critic, did not issue its own
grand solution in an i ndependent white paper, nor did it brief
extensively to a docunent that had not been submtted to the

-10-
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parties in the case for their scrutiny.?® Nor has Staff enbarked
on a sizeable public relations effort to sell its proposals,
opting instead to trust its ideas to the crucible of the legally
est abl i shed process.

In contrast, the majority of the non-utility parties
(and at least one of the utilities) believed that the process
met the chall enges presented in an effective manner given the
conplexity of the issues, the nunber of parties, and the
multiplicity of views and interests. The follow ng excerpts are
fromthe parties' briefs and are set forth in Appendi x B.

The CPB stated that the Judges " . . . correctly
permtted neither |arge groups to overwhel mthe concerns
rai sed by smaller groups, nor allowed smaller groups to
of fer unsupported proposals or concerns.” It also noted
that the April 3 Report is " . . . a conprehensive
conpilation of facts and anal yses of policy options
regarding a wi de range of issues and views."

1st Rochdal e expressed the view that the process was
hel pful in delineating key issues and providing the basis for
substanti ve proposal s such as SP2.

The Active Marketers stated that: "The coll aborative
process has been extrenmely useful in elucidating positions of
the parties, refining issues of concerns, as well as creating
potential solutions which after adoption by the Comm ssion could
be inplenented in a reasonably efficient manner."

M stated: "G ven the inportance and the conplexity of
the i ssues being addressed, and the diversity of interest being
represented by the nunmerous active parties, the collaborative
process probably worked as well as reasonably coul d be expected
in this proceeding.” It also noted that this process differed
fromprior collaborative approaches in that the parties here
succeeded in "working productively and w thout aninosity on
fram ng and analyzing the relevant issues and trying to
understand the interest, concerns and positions of the other
parties."”

26 Conpare NYSEG s Initial Brief, pp. 3-10; NYSEG s Reply Brief,
pp. 7-8, 9-13.

-11-
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PULP stated that the process has been "singularly
adept in following the interest of the parties to explore
various alternative scenarios and to provide useful new
informati on that has not been avail able previously."

Staff noted that the proceeding benefited in a nunber
of ways fromthe uni que approach undertaken. Staff identified
the scope of the case, the nunber of parties, the orientation of
the issues, and the public interest inplications as
unprecedented chall enges. Pointing to the support garnered by
SP2, Staff concludes that it has been a "successful
col | aborative process that exceeded all reasonable
expectations."

The process devel oped for this proceeding faced a
nunber of daunting challenges. The breadth of short-term and
|l ong-term gas and electric issues to be resolved anong a | arge
group of parties with vastly differing interests rivals the
| argest policy cases ever undertaken by the Comm ssion. Not
only were answers needed for these highly conpl ex and
intricately interrelated issues for the markets to continue
devel opi ng, but answers were needed in just over a year fromthe
commencenent of the case to guide the devel opnent of multi-year
rate plans for the next phase of restructuring. A policy
proceedi ng of this breadth conpleted in just over a year is
unprecedented, regardless of the quality of the process, and in
this case we believe that quality was reasonably high

The process, however, was not perfect. The
substantial flexibility given to the parties to develop the
substance of the April 3 Report necessarily suffered to a
certain extent froma lack of structure. Nevertheless, the
adm nistrative structure, requiring nultiple | evels of approvals
for wite-ups through the Conm ttees, Executive Conmittee, and
pl enary, gave all parties multiple opportunities to influence
t he contents.

The ambi ti ous schedul e was also a factor in limting
t he nunber of anal yses that could be undertaken and i ssues that
could be addressed. However, it is not clear that nore tinme and
further anal yses woul d have produced a significantly better

-12-
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result; but it is clear that further significant delays would
j eopardi ze the val ue of the undertaking.

In our view the process worked well considering the
purposes for which it was intended. It was highly unlikely at
the outset that conplete agreenent on policy recommendations
woul d be achi eved anong all the disparate parties. Accordingly,
a litigation process based on briefs and reply briefs was
contenplated fromthe beginning. It was nore inportant, in our
view, to have the parties collaborate on identifying and
anal yzing the potential policy options so that they and the
Comm ssi on could have the benefit of the best thinking and views
avai lable. To be certain that attractive options were not
precl uded or ignored due to the existing state of the Public
Service Law, |egal inpedinents were not considered in review ng
avai l abl e policy options, and briefs on the | egal issues were
placed in a separate track at the end of the proceeding. The
under | yi ng assunption was that |egislation would be forthcom ng
if it were needed to inplenment the best possible policies.

In the final analysis, the success of the process
shoul d be neasured by its output: SP2 and the April 3 Report
and appendi ces. The report contains all the best thinking of
the parties, all the facts deened significant, and all the
anal ytical observations the parties believed appropriate.
Wthout that report and the nonths of cooperation, coll ab-
oration, and teamwrk it took to devel op, the production of SP2
woul d not |ikely have been possible. Those who suggest the
Straw Proposal could have been created earlier in the case
m sunderstand the extent to which it drew on the process from
which it emerged and to which its timng permtted it to take
account of the inportant events that transpired in the energy
i ndustry during the course of the proceeding.

-13-
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Il. STATUS OF THE MARKETS AND "LESSONS LEARNED'
In each of the three broad areas identified by the
Conmmi ssion for investigation,?' it posed the question of what has
wor ked and what has not. As restructuring progresses, the
uni que characteristics of the gas and electricity markets has
led to a number of different problens at both the whol esal e?® and
the retail level. Any plan to nove the markets forward nust
take account of this experience as well as the basic
characteristics of the markets.

We examine in this section fundanental market
characteristics, inpedinents to achieving "workably conpetitive"
whol esal e markets, and sonme of the basic difficulties that have
been experienced in developing retail markets. The discussion
i s based on the experience in New York and el sewhere with
respect to restructuring energy markets, as collected by the
parties during the first phase of this case.?® In our view,
these "l essons | earned” are critical to bear in mnd in deciding
the appropriate policy direction for the future.

An i nherent characteristic of the energy narkets that
di stingui shes themfromother markets is the absence of any
significant elasticity of demand or supply. In nost markets, if
prices rise, and especially if they rise by an order of

2’ That is, the future role of the regulated utilities in the
end-state; retail conpetition devel opnent; and public benefit
progr amns.

28 The Commi ssion instituted this proceeding to exanm ne policy
options in the retail markets, but as the case devel oped it
becane clear that the problens encountered in the whol esal e
mar ket s nmust be considered in charting a near-term course for
the retail markets.

22 At plenary neetings in July and August 2000, a variety of
parti es sponsored presentations on the experiences in New
Jersey, California, OChio, Texas, Pennsylvania, Connecticut,
Ceorgi a, Massachusetts, Maryland, New Zeal and, Engl and and
Wal es, and Sweden. In addition, Staff fromthe Ofice of
Communi cations put on two different presentations on the
experience in the tel ephone industry.
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magni tude as has electricity on-peak, 3 demand for the product
will fall in some proportion to the rise in price.® But ow ng
to the lack of real tinme electricity pricing information,
consuners do not know what price they will be required to pay as
they use the compdity on a daily basis. Only when the bill
arrives the following nmonth will those costs becone known.
Further, except where tine-of-use pricing is applied, the inpact
of the true cost of electricity at peak tinmes is further hidden
by the averaging of all costs over a nonth of usage. Because
mont hl y average costs per kWh are used to bill customers, even

t hose who do conserve during the peak day will only save the
average cost per kWh conserved, not the peak-day kW cost. 33
Therefore, the lack of real-tine pricing information and the
desi gn of nost rates denies consuners the know edge they need to
react to prices as well as the proper economc incentives to do
so. Thus, demand changes little despite significant price

i ncreases. ¥

301t was recently reported that Duke Energy charged a record
$3380 per MM in the California whol esale market earlier this
year. This price is 100 tinmes the average whol esale price in
1999.

31 The elasticity of demand is neasured by the change in quantity
demanded caused by a specified change in price.

32 perhaps nore inportantly, those who decide to consune nore on
the peak day will only pay the nmuch | ower nonthly average kWh
price for that usage rather than the much hi gher cost per kW
whi ch that usage i nposed.

33 Advanced netering technology is slowy changing this result.
A few | arge-use custonmers have the requisite real-tine
information and rate designs to allow themto nake appropriate
econoni ¢ deci sions. The devel opnent of demand-si de bi ddi ng
prograns where | arge-use custoners are paid to reduce or
el imnate usage at peak hours, will also help devel op greater
demand el asticities. Unfortunately, it will take a
significant nunber of years for these approaches to be adopted
t hroughout the mass nmarket.
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The supply side also has very little price
elasticity.® As demand increases, and especially as it begins
to equal or exceed supply, prices rise, but the amount of supply
can not imedi ately respond. Increasing supply can only be
obt ai ned t hrough new generation, new inports with associ ated new
transm ssi on capacity, or broad-scale energy efficiency nmeasures
and demand si de bidding prograns. These efforts can take years.
During the interim supply will not increase despite precipitous
price increases.

Wi |l e each of these characteristics alone would be
sufficient to cause market problens (including significant
volatility), the lack of nmeaningful elasticities on both the
demand and the supply side, coupled with increasing shortages of
supply, is a recipe for disaster. As demand equals supply on-
peak, the price of electricity in the wholesale markets, if not
ot herwi se capped, could rise without limt. Furthernore, these
mar ket characteristics could allow suppliers with even a very
smal| share of the overall narket to exercise significant nmarket
power, to raise prices to uneconomic |evels®*, and to extract
excessive profits.

Anal ogous though | ess severe problens exist in gas
mar kets. \While demand elasticity for natural gas is likely
greater than for electricity,® it is nevertheless linmited due to
the essential nature of the product for heating during the peak

% Price elasticity of supply is neasured by the change in the
anount of supply that is caused by a specified change in
pri ce.

%° Prices well beyond those needed to spur increases in supply
are uneconom c¢ and serve no valid purpose.

3 Unlike electricity users, gas custonmers can know the price
they will be required to pay as they use the coomodity. Sone
utilities post their prices for the upcom ng nonth on the web
a few days before the beginning of the nonth. It is also
possi ble for custoners to lock in a price for a fixed period,
t her eby knowi ng what price they are paying for the commodity
as they are consuming it. Further, there are energy
substitutes for gas, in contrast to the case with respect to
electricity.
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wi nter nmonths. O nore concern, however, is the limted and

i nel astic supply of pipeline capacity fromliquid market points
to the local distribution conpanies.® If the utilities' |ong-
termcontracts for that capacity are released to trade in a
conpetitive market and if demand equal s or exceeds supply, the
prices bid for that inelastic supply could rise to the sane type
of uneconom c | evels as experienced in the electric markets.

The past year has nmade cl ear the consequences of
requiring customers to buy all (the San D ego experience; sone
Ni agara Mohawk | arge custoners) or a portion (Con Edi son) of
their supply from such whol esal e markets. 3 Markets
characterized by largely inelastic supply and demand where
demand i s approaching or is equal to supply are not workably
conpetitive and will not produce just and reasonabl e rates.

Until supplies increase (generation and transm ssion for

el ectricity and pipeline capacity for gas), ratepayers should be
provi ded some neasure of protection fromthose nmarkets.®® Once
supply exceeds demand sufficiently to elimnate the exercise of
excessi ve market power, the markets can becone workably
conpetitive and will |ikely produce just and reasonabl e rates.

3" These pipeline capacity issues and potential solutions are
bei ng explored in detail in Case 97-G 1380, |ssues Associ ated
with the Future of the Natural Gas Industry and the Rol e of
Local Gas Distribution Conpanies. It is our intent here to
descri be the problens and explore their inpact on the policy
options proposed for fostering retail narkets.

38 The flexibility of New York's administrative approach to
restructuring has resulted in nost gas and electric utilities
having nultiple sources of supply as well as the ability to
hedge prices, protecting ratepayers, in part, fromthe extrene
volatility of such markets.

39 The Conmission in 1998 strongly urged the gas utilities to
diversify their gas purchasing practices, including the
hedgi ng of supply, to provide consunmers sone neasure of
protection frommarket volatility (Case 97- G 0600, Request for
Gas Distribution Conpanies to Reduce Gas Cost Volatility and
Provide for Alternate Gas Purchasi ng Mechani sns, Statenent of
Pol i cy Regardi ng Gas Purchasing Practices (issued April 28,
1998) (hereinafter Gas Purchasing Policy Statenent).)
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Anot her inportant |esson gained fromthe energy and
t el ephone restructuring experiences is that retail market
transformation, especially for small-use custoners, % can be
expected to take a long period. Although it has been al npst
20 years since Judge G eene ended the | ong di stance nonopoly,
t he nonopoly provider at that tinme still retains a majority of
the market (AT&T). 1In electricity, England s market has been
open for retail conpetition for 10 years, yet only 40% of the
custoners have mgrated fromtheir original nonopoly supplier.
Natural gas retail markets in New York were opened for |arge
custonmers in the md- to-late 1980's and for all customers in
the md-1990's. Wile nost |arge custoners have now mgrated to
non-utility suppliers, the overall gas custoner migration rate
in New York as of March, 2001 was only 6.4% Electricity
mar kets in New York have been partially open for a couple of
years, but have been fully opened for all utilities only this
year. The overall electric custoner mgration rate for the
state as of March 2001 is 3.9% It seens clear that, unless
custoners are sonehow forced to |l eave the utility or are
provi ded sone formof incentives for doing so, it could take a
decade or |onger before a substantial najority of residential
custoners |leave the utility for other commodity suppliers.

40 Retail conpetition has devel oped nmuch nore rapidly for |arge
custoners, and there is no reason to believe that
100% m gration of those custoners away fromutility-supplied
commodities can not be achieved in relatively short order once
t he whol esal e narket probl ens noted above are sol ved.

-18-



CASE 00- M 0504

Concern over a slow rate of market devel opment*! and

the wi despread belief that markets will not devel op unl ess the
utilities are required to exit? have led other States to attenpt
a variety of renedies. 1In Georgia, gas rates were raised to

provi de incentives for custoners to | eave, and those who

remai ned were then assigned to non-utility suppliers on a

mar ket - share basis. Lack of market infrastructure due to the
rapidity of the transition has caused sone significant problens,
but a retail market has been created in which the utility is not
a conpetitor. Pennsylvania fixed utility rates above narket
costs (for nost utilities),* thereby providing an incentive for
custoners to mgrate. It also assigned custoners in blocks to a
provi der of last resort (POLR) chosen by conpetitive bid, unless
the custonmer refused to participate in advance (negative check-
off). This plan has recently suffered from market prices

L Utilities, ESCOs, and others desiring to reap the benefits of
conpetitive markets are concerned about the slow pace of
progress to date. Sone utilities express extreme concern over
what they see as their intolerable "half-in/half-out"” status
during the transition. (There is no evidence to suggest,
however, that this status is unprofitable). ESCOs are
hesitant to invest the suns needed to devel op the required

infrastructure if a large portion of the customers will not be
mgrating to the conpetitive market for years. Ohers argue
that a long transition will sinply increase costs for al

involved: utilities, ESCOs and custoners.

42 For exanpl e, the Conmission has stated: "The nost effective
way to establish a conmpetitive market in gas supply is for
| ocal distribution conpanies to cease selling gas.” (Case 93-

G 0932, Issues Associated with the Restructuring of the
Enmergi ng Conpetitive Natural Gas Market, and Case 97- G 1380,

| ssues Associated with the Future of the Natural Gas | ndustry
and the Role of Local Gas Distribution Conpanies, Policy

St at enent Concerning the Future of the Natural Gas Industry in
New York State and Order Term nating Capacity Assignnent

(i ssued Novenber 3, 1998) (hereinafter Gas Policy Statenent),

p. 4.)

Pennsyl vania set the utility rates in an adm nistrative
proceeding. For nost utilities, the rates were above narket
prices and substantial mgration occurred until market prices
exceeded the utilities' rates.

43
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exceeding all of the utilities' rates causing custoners to
mgrate back to the utilities. WMssachusetts froze the
eligibility for residential class rates at a specified tinme, and
no new custonmer or customer returning froman ESCOis permtted
toreturn to the rate regulated class. Utimtely, there wll
be no one on the regulated utility rate, but the process could
t ake decades. Texas is proposing to nove all utility custoners
who have not chosen a supplier as of a certain date to an ESCO
affiliated with the utility. The regulated utility would becone
solely a "pipes and wires" conpany. The difficulties this
approach m ght encounter--beyond the anger of irate custoners
who are switched w thout having given perm ssion--are yet to be
seen.

Unreal i stic expectations concerning the timng of
mar ket devel opnent (either too long or too short) can have
serious consequences to the public, and can, in the extrene,
result in the worst of all possible outconmes--the creation of an
unregul ated nmonopoly. |If conpetition is assuned to devel op very
rapi dly and whol esal e market prices are inposed on custoners
wi t hout regulatory intervention and froma market that is not
wor kably conpetitive, higher prices and rates that do not neet
the statutory standard of just and reasonable are likely. On
the other hand, if a long transition is assunmed and significant
regul atory control continues to be exercised over prices,
conpetition and its benefits could be stifled indefinitely.
Further, if cost-of-service regulation is renoved for the
conpetitive undertakings of the utilities before robust
conpetition emerges, or if custoners are assigned to ESCOs on
the basis of market share in territories where one supplier is
clearly dominant,* we run the risk of creating an unregul at ed

“* The concern in this regard expressed by some parties is that
the utility affiliate using the utility name will attract the
vast majority of custoners and cripple conpetition. Wile
conpany specific statistics have been held to be trade
secrets, the market shares held by utility affiliates in the
territory of the affiliated gas or electric utility vary
wi dely, ranging fromlittle above zero to little bel ow 100%
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nmonopol y rather than a conpetitive market. A realistic
assessnment of the likely duration of market devel opnent for each
of the service classes is an essential consideration in defining
arealistic transition plan.

Finally, the approach taken by the Conm ssion in the
t el ecommuni cations transition to conpetition nmay be instructive
regardi ng the regul atory phil osophy needed to both protect
consuners and foster markets during such a period. The
Comm ssi on adopted four overarching principles for the
transition to conpetition; they are worth setting forth in full:

1. The goal of ensuring the provision of quality
t el ecomruni cati ons services at
reasonable rates is prinmary.

The primacy of this particular goal is of

fundanmental inportance. Wile other goals
in this proceeding may be inportant, even

critical, to various parties, their

attai nment nust not cone at the expense of
this primry goal

2. Where feasible, conpetition is the nost
efficient way by which the primry goal
may be achi eved.

We have a long and successful history of
enabl i ng the devel opment of conpetitive
mar kets and seek here to establish a
framework for further conpetitive

devel opnent .

3. Regul ation should reflect market conditions.

Qur regul atory framework nust be designed
for the present transitional narket, not
for yesterday's nonopoly nor for the fully
conpetitive market that may ultimtely
devel op. As such, rules should not be

i nposed whi ch perpetuate or assune
nmonopol y conditions; neither should

regul atory protections be abandoned nerely
on the prom se that the market may
eventual |y provide them
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4. Providers in like circunstance should
be subject to like regulation.

Simlar regulation should be expected for
providers with simlar market power.
Differential regulation nay be appropriate
and necessary where significant market
power differentials exist.*

We recomend that the foregoing considerations be
borne in mnd in deciding anong the policy options
di scussed bel ow.

I11. VISION OF FUTURE RETAI L MARKETS
As previously noted, this proceedi ng was desi gned

to address three general policy areas, the first of which
is "the future of the conpetitive natural gas and
electricity markets and the role of the regulated utilities
in such markets."*® To that end, the Conmi ssion pronul gated
a series of questions to be answered, which questions were
expanded, clarified, and focused by the Judges as the
proceedi ng progressed.

The questions raised by the Conm ssion and the
Judges first will be set forth below, followed by a review
of the anal yses performed (April 3 Report, pp. VI-18 to
VI-47) and briefs filed by the parties (see Appendix B
summary). The final portion of this section contains our
recomendat i ons.

45 Case 94-C- 0095, Issues Related to the Continuing Provision of

Uni versal Service and to Devel op a Regul atory Franmework for
the Transition to Conpetition in the Local Exchange Market,
Opi nion No. 96-13 (issued May 22, 1996), pp. 3-4.

4 Order Instituting Proceeding, Ordering C ause 1
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A Questi ons Exam ned

The questions as posed by the Conm ssion are set
forth below in bold, with the Judges' enbellishnments shown
initalics:*

What 1s the role of the utilities In a competitive market?

Should monopoly utilities sell products or services
that are available from competitive vendors? If so,
on what terms (e.g., standard offer, wholesale flow-
through, or "market value'™ pricing)? If not, when and
how should the utilities”™ provision of such products
and services be halted? Can regulatory incentives be
designed to make it in the utilities”™ interest to exit
these functions?

Is it efficient for the utilities to continue as
providers of last resort? |If not, how would that
function, including consumer protection, be carried
out?

How would the new POLR provider be chosen? What would
be the likely impact on consumer costs of substituting
a POLR provider for the utility? Should the utility
transition out of the POLR function, and 1f so, how
and over what period? If the utility provides only
transportation, what consumer protections must be
provided by the utility and the commodity supplier?
Are there legal constraints to changing any of the
existing POLR functions?

What are the functions included within the utilities”
existing POLR role? Define all functions within the
POLR responsibilities. Should existing programs for
those on life support equipment or for the elderly,
blind, or disabled be included?

What rolle should consumers® interests or desires play

in determining utility product and service offerings?

Should prepaid meters be allowed: By the utility? By
the non-utility POLR? By any ESCO?

What responsibilities, i1if any, should utilities have
in developing competitive markets, e.g., monitoring

4" The questions and their evolution can be tracked in the
April 3 Report Appendi ces, Appendix I.
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and verifying customer switches among suppliers;
inspecting meters installed by competitors?

What has been the experience iIn other states and other
countries; what works and what doesn®"t?

The fol |l owi ng questions were posed for the anal ysis phase: %

1. Once the fully competitive retail markets have
developed, should the utilities continue to offer
products or services otherwise available In such
markets? To state it differently, should we move
to Model 2 once a fully competitive market has
developed for a product or service? For the
purposes of this question, a "fully competitive
retail market” exists when a fully competitive
wholesale market is operating without significant
exercises of market power, when retail consumers
have multiple choices of suppliers and prices, and
when the regulated utility is no longer the
dominant market supplier (i.e., when a substantial
portion of customers have migrated to other
suppliers).

How do the costs and benefits of the alternatives
change if customer classes are treated
differently from one another? For example, are
the costs and benefits different 1f utilities do
not offer such products/services to the
industrial and/or commercial classes, but
continue to offer them for the residential class?

How are the costs and benefits affected i1f some
utilities continue to offer such
products/services and others do not?

How are the costs and benefits affected if
different arrangements are made for the gas and
electric sectors?

2. If the utilities no longer offer commodity, should
all utility-customer retail relationships be
severed? In other words, what would be the costs
and benefits of moving form Model 2 to Model 3?

“8 Rul i ng on Scope and Process for Phase 2 (issued Cctober 18,
2000) .
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3. Assuming the utilities are not providing commodity
(Model 2) or are providing no retail services at
all (Model 3), by whom and how should HEFPA
protections for residential customers be provided?

IT HEFPA protections are provided by all ESCOs
serving residential customers, are there any
activities governed by HEFPA (such as the
physical connection and disconnection of
customers) that should remain the exclusive
province of the utility? |If HEFPA costs were
unbundled, what costs would be included?

How, if at all, should consumer protections be
amended in the final state? Consider, among
other things, limiting or otherwise changing
HEFPA, or iInstituting anti-slamming rules, truth
in advertising requirements, ‘‘report cards™ on
ESCO complaints, or publicly available costs
comparisons.

4. Should utilities be totally freed from residually
performing functions transferred to marketers? Can
or should this be done over time and by customer
class as the market develops? Are there statutory
changes required for this result?

The foll owi ng additional questions were posed for the
anal ysi s phase at the request of the parties.*

Which provider of last resort roles and
responsibilities, 1f any, should be transferred
from the utility to other entities as movement
occurs toward a competitive market? Are there
any POLR roles and responsibilities that should
be required of all ESCOs?

What are the necessary steps to accomplish the
foregoing transfer(s)?

How, 1f at all, should POLR responsibilities be
substantively changed in a competitive market?

4% Furt her
November

Rul i ng on Scope and Process for Phase 2 (issued
6, 2000).
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Should POLR issues be resolved differently for
different customer classes?

The foll owi ng questions were posed at the March 14, 2001
prehearing conference for consideration in the parties
policy briefs:

1. In creating a vision of future energy markets,
should we choose a model for the end-state or adopt
a more generalized statement?

2. Should the concepts underlying the Gas Policy
Statement (Cases 93-G-0932, 97-G-1380, issued
November 3, 1998) be adopted for electricity?

3. Should utilities be allowed to remain in markets
that become competitive? |If yes, are there
ratemaking consequences regarding the monopoly
versus competitive services the regulated utility
is supplying? 1If no, how and when should they be
removed?

4. Should the telephone model, that is, the obligation
to serve and the application of telephone consumer
protections applied to all competitors, be adopted
in the energy markets in the end-state?

B. End-State Policy Options

Most parties agree that choosing an end-state vision
of the retail energy markets and thereby reaffirmng the
Comm ssion's commtnent to retail conpetition are critically
inportant. Sonme ESCGCs argue that investnents in New York are
unli kely unless the Conmm ssion's support for retail conpetition,
its vision of the end-state market structure, and a cl ear
bl ueprint for getting there are clearly expressed. |In addition,
the conpetitive end-state nust be known in order for effective
transition plans to be adopted and inplenmented in the nunerous
mul ti-year rate plans likely to cone before the Commi ssion in
the near future; if a reasonably defined end-state is not
identified, transition plans cannot be rationally fornul ated.
It is therefore deened critical for the Conm ssion to adopt or
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to reaffirn?™ its vision of the end-state for the retail energy
mar ket s.

At the outset it should be noted that no party
supports a conplete reregul ation of the retail markets® and nost
express confidence that conpetition will ultimately provide
significant benefits to consuners. Nevertheless, the parties
have provided a very broad range of policy options in this area.
A few have suggested that the pervasive problens in the
whol esal e markets and the | ack of experience in the nascent
retail markets make it premature to set these policy goals.

O hers urge the Conm ssion to adopt an end-state in which the
utilities are renoved fromall retail functions (conmodity,
billing, netering, customer care, etc.) on the grounds that such
an end-state offers the greatest |evel of potential savings. 1In
bet ween these extrenmes are the potential adoption of the Gas
Policy Statenment for electricity (thereby renoving the utilities
fromthe "nerchant function"®?), the approach recommended in SP2
(thereby renoving the utilities fromthe comobdity narket and
ultimately fromall retail functions if certain preconditions

°0 The Gas Policy Statement sets forth this vision in the gas
industry, but it states that the utilities should be out of
the nerchant function in 3-7 years (from 1998). Two basic
problenms with this policy statenent have been identified by
the parties: the schedule for achieving the end-state appears
unduly optimstic; and, for the next several years, it does
not appear that conpetitive markets will be possible for
critical pipeline capacity.

°1 KeySpan suggests that if the Conmi ssion does not allowit to

get out of the small-use custonmer retail market over the next

12-18 nmonths, it mght as well return the small-use custoner

market to full regulation for the foreseeable future. It adds

that it does not support this option.

52 As used by the Commission in the Gas Policy Statenent it seens

clear that the term"nmerchant function" refers to the sale of
the gas conmmopdity as well as the pipeline capacity needed to
bring the gas to the city-gate. It is not sinply limted to
commodity, as sone parties have used the termin briefs, nor
is it broad enough to cover all retailing activities, as other
parties have used the term
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are nmet), or the adoption of one of the three nodels crafted by
the parties for analysis.>

In addition, many parties have argued that, regardl ess
of the nature of the end-state vision, is critical to maintain
flexibility and avoid irreversible decisions in inplenmenting the

adopted policies. |If anything is certain in the devel oping
markets it is that the unexpected will occur, and the ability to
address those unexpected twi sts and turns nmust be maintained if
the overall effort is to be successful. Sone note that robust

mar ket s are not necessarily achieved by a dictated end-state and
that the end-state should be determ ned by what the markets are
able to achieve. Ohers suggest that the end-state goal is
useful, but that deciding too many of the details of that vision
now may i nhibit conpetition, discourage custonmer choice, and
prove fatal to market restructuring efforts. |In the same vein,
it is argued that adopting tinetables within which the vision
woul d be achieved is premature and that, given the problens with
the electric whol esale nmarkets and gas reliability concerns, any
chosen dates would be arbitrary.

The policy options for identifying a vision for the
end-state are discussed below, followed in each case by our
recomendat i ons.

1. Choose No End-State
a. Discussion of Parties' Views
One utility argues that a uniform end-state nodel
shoul d be adopted statewi de, a position generally supported by
the ESCOs and other non-utility parties. On the other hand,

¥ |n anal yzing the options available, the parties devel oped
three different end-state nodels (April 3 Report, Section 1V,
pp. 15-21). Model 1 reflects the status quo and its adoption
inplies a different end-state and different functions being
performed by each utility in the state. Mdel 2 assunes the
utilities would | eave the commodity business but remain in
other retail markets. Utilities would either sell delivery
services to custonmers and ESCOs, or only to ESCOs. Mdel 3
assunes utilities exit all retail functions, becom ng
pi pes-and-wi res conpanies selling distribution to ESCOs only.
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t hose who believe it is premature to choose any end-state vision
usually point to the problens being experienced with the |ISO and
the lack of sufficient electric and gas infrastructure. Sone
argue that no vision of the future markets shoul d be adopted
until the Comm ssion's |legal authority to achieve such a result
is resolved. These parties state that solutions to these

probl ens are at |east three years away and may be as nuch as
seven years away.>* Rather than adopting an end-state vision
now, what is needed, according to these parties, is a re-

eval uation of the schedule and infrastructure requirenents
needed to achi eve the goal of robust whol esal e and retai
conpetition.

Two utilities also argue that a uniform statew de
vision for the end-state would violate their right to self-
determ ne their own nost advantageous end-state. One utility
contends that significant progress has been made operating under
the status quo and that markets will devel op of their own accord
if given sufficient tinme. These parties argue in essence that
Model 1 should be adopted as the end-state vision and that
little nore need be or should be done at this tinme. Adopting
this recormmendati on woul d | eave in place the varied approaches
that resulted fromthe last round of electric opinions. Under a
Model 1 approach some utilities could offer custoners the
choi ces of buying everything (bundled service) fromthe utility
or the ESCO, or buying commodity fromthe ESCO and
transportation fromthe utility (Mddel 1a); others woul d not
permt custoners to buy bundl ed service fromthe ESCO
(Model 1b--al so known as the dual retailer nodel); and sone
utilities would not permt custonmers to separately buy delivery

°* The parties' estimates are based on the time required to solve
| SO problens and to certify and construct new el ectric
generation and gas and electric transmssion facilities. A
simlar period (three to four years) may al so be required to
conpl ete the court chall enges prom sed by a couple of the
parties to any Comm ssion order directing the utilities to
cease offering gas or electric commodity or to seek
| egi sl ation that m ght be needed to support such an order (see
di scussion of |egal issues infra.)
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fromthe utility and commodity fromthe ESCO (Mddel 1c--also
known as the single retailer nodel).

The majority of the parties believe it very inportant
to identify some end-state vision now so that future planning
may proceed. The choice of an end-state and sone idea of the
schedul e for achieving it will have, according to these parties,
a significant inpact on utility rate proceedi ngs and on the
willingness of ESCOs to invest in the infrastructure needed to
support the evolving market. Decisions in utility cases on
matters ranging fromrate design and unbundl ed rates to the
types of services to be provided by the utilities over the next
several years® will directly depend on whether an end-state
vision is chosen and, if so, which one. It is further argued
t hat unl ess the Comm ssion continues to endorse retai
conpetition devel opnent and issues sonme statenent of its vision
for the future, ESCOs will not invest further in New York and
the fledging markets that do exist may coll apse. ®°®

Overall, nost parties see taking no action or adopting
Model 1 as unacceptable. ESCOs conplain that the seem ngly
random and arbitrary differences in the retail access prograns
of the utilities® renders conpetition on a statew de basis

> For exanple, utilities now price electric commodity to
ratepayers in three different ways: fixed-rate (e.g. NYSEQ,
partially hedged rate (part long-termcontracts and part spot
mar ket) (nost utilities), or straight pass through of the
mar ket price (N agara Mohawk SC-3A custoners). The nethod
chosen for commodity pricing in the next round of cases can
have a substantial inpact on the devel opnent of the market and
the vision adopted here could greatly affect those deci sions.

°® M contends that the nunber of ESCOs serving |arge gas
custoners has been steadily declining over the past several
years, and it urges the Commi ssion to nonitor the situation.
More generally, it appears that a great many of the nore than
200 Commi ssion registered ESCOs are not currently serving
cust oners.

°" For exanple, there is no uniformity anong the utilities

commodity pricing (fixed, partially hedged, unhedged) or the
roles utilities assune in the market (Mddels 1a, 1b, or 1c).
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difficult to inpossible. Alowing the utilities to remain in
conpetitive markets (or failing to adopt a vision under which
the utilities exit those markets) will doomany effort to create
retail conpetition in the mass markets (i.e. the narket of
residential and other small-volunme users). One utility joins
the ESCOs arguing that we should go aggressively forward or go
back, but the status quo is intolerable. Oher parties seemto
believe that the progress made with the existing utility
prograns is so slow that the benefits of conpetition will be
denied to all but the |arge-use custoners for decades (or

per haps permanently) unless an end-state vision other than
Model 1 is adopted. Most of these parties in turn believe that
one of the principal reasons progress has been so slowis the
substantial incunbency advantage of the nonopoly utility.

This rai ses the question of whether the utilities
shoul d be allowed to remain in any markets that becane workably
conpetitive.®® The arguments against allowing the utilities to
remain in conpetitive markets include nost fundanentally a
concern that the incunbency position of the utility coupled with
"% coul d defeat the goal of devel opi ng robust
retail conpetition. Customers, especially small-use custoners,
woul d sinply not |eave the utility. This conpetitive advantage
woul d not allow, according to sonme, a fair chance for ESCGCs to
conpet e.

"custoner inertia

The parties also note regulatory difficulties that
woul d result fromallowing the utilities to conpete in their
formerly nonopolistic markets, including: the need to prevent
nmonopol y revenues from subsidizing the utility's conpetitive
offerings; the difficult and controversial determ nation of
appropri ate back-out credits or unbundled rates for conpetitive

8 pApril 3 Report, pp. VI-19 to VI-24.

®® The parties generally assune that sone custoners will feel
nore confortable staying with the "trusted utility” even when
it may be advant ageous for themto purchase energy from an
ESCO. Under the circunstances, custoners are |likely to favor
long-term fixed price rate plans even if those plans are not
econom cally attractive.
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services; the possibility that a utility with virtually all the
custoners buyi ng nost of what the whol esale market is offering
inits territory would create nonopsoni st or oligopsoni st
probl ens, either of which could dimnish greatly the potenti al
benefits of conpetition; and, with the utility controlling the
bottl eneck services (i.e. pipes and wires), the need to nmaintain
cl ose regulatory scrutiny to avoid discrimnation based on the
identity of the custonmer's energy supplier.

Those favoring allowing the utility to remain in
mar ket s that become workably conpetitive argue that: renoving
the utility elimnates one conpetitor as a custoner choice and
reduces the conpetitiveness of the market; customers who want to
be served by the utility should not be forced to accept another
supplier; conpetition in the tel ecomunications industry has
been successful where the i ncunbent supplier has remained in the
mar ket, and that nodel should be adopted for energy; if the
econoni es of scope and scale result in the utilities being the
| onest-cost provider, elimnating the utility fromthe market
woul d cause prices to rise; elimnating a utility function could
result in the work being perforned out-of-state; and, finally,
t he Comm ssion has no authority to renove the utilities from
mar ket s whi ch becone workably conpetitive.

b. Recommendati ons
The existing flaws in the operation of the whol esal e
mar ket, the inadequacy of transm ssion (gas and electric), and

the | ack of adequate generation reserves nust be sol ved before
robust retail conpetition can be expected. On the electric
side, nore generation must be built, nore aggressive action
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needs to be taken to reinforce the transmission system® and
demand si de nmarket creation and nunerous other issues at the | SO
need to be resolved. On the gas side, constrained pipeline
capacity likely elimnates the possibility of having robust
conpetition for this elenment of the retail product until
additional capacity is added. This in turn suggests that the
Gas Policy Statenent's vision of renoving the utilities fromthe
totality of the nmerchant function (i.e. comodity and capacity)
cannot be achieved in the near term Until sone nmethod to allow
conpetition for this capacity becones apparent, we recomend
that the gas end-state vision not include conpetitive pipeline
capacity.

Wil e the foregoi ng observations have a direct inpact
on our recommendations for fostering the devel opnent of retai
conpetition in the short term (di scussed bel ow), they do not
precl ude the adoption of an end-state vision. Nunerous
infrastructure problens in both the whol esale and retai
mar ket s and they nust be sol ved before the end-state can be
achi eved; but that does not mean that an end-state vision of the
mar ket s cannot be selected. |Indeed, the failure to articul ate
such a vision in this proceeding would clearly inpede ESCO
i nvestnment, wi thout which retail conpetition is nore likely to
fail. A guiding vision is also necessary to be able to address,
in a reasonably uniformfashion, the utility prograns, services,

® M argues that the Conmi ssion needs to devote nore attention
to efforts to increase New York's electric transm ssion and
gas pipeline capacity, noting that a nunber of new gas-fired
generating plants will cone on line over the next few years,
which will exacerbate existing gas and electric constraints.
M appears to be correct that nore attention is needed to
upgrade el ectric and gas transm ssion infrastructure. W
recommend that nore aggressive efforts be nade in this area,
i f necessary, directing the franchised utilities to construct
t he needed facilities.

®1 W are using the term"infrastructure" broadly to refer to the

rules and requirenments for market operation such as a plan to
provi de uni form consuner protections, fully unbundled rates to
assure a level playing field, uniformbusiness rules, flexible
billing tariffs, environmental disclosure procedures, etc.

- 33-



CASE 00- M 0504

and rates that will be established for nmulti-year periods for
many of the utilities in the next six to twelve nonths. Wile
we strongly agree that the policies adopted here nust be

fl exi ble and designed to be reversible at |ow cost, the failure
to adopt a pro-conpetitive vision now could have materia

adverse public consequences. |If retail conpetition is not to be
abandoned (and no party suggests it should be), we recomend
that one of the end-states discussed herein be adopted as a
gui di ng vi si on.

We do not recommend adopting Mbdel 1 as the end-state
goal. Robust conpetition across the state and anong utility
territories is unlikely to develop given the significant
di fferences in substance and phil osophi cal approach anong the

utility prograns that currently exist. |If each utility offers
different services, if each utility is free to determ ne which
busi nesses it will enter and which it will not,® and if the

pricing of commodity differs fromutility to utility it is hard
to see how robust, statew de conpetition can ensue.

Mor eover, devel opnent of the market for small-use
custoners under Model 1 conditions has been glacially slow
Many reasons have been given for this result: snmall to non-
exi stent commodity margi ns; nonopoly revenues subsidi zi ng
utility conpetitive commodity rates; custoner inertia; the
failure of ESCOs to offer attractive product conbi nati ons and/ or
attractive pricing plans (e.g. hedged products, caps, collars,

2 Those utilities who claimthe right to determne their own
course ignore the public interest obligations inposed on their
corporations by the governnent's grant to them of a nonopoly
franchise. The |l aw grants a nonopoly and gives the
corporations the right to charge rates that are just and
reasonable to their stockholders (as well as to the
rat epayers), but it does not permt themto enter into any
conpetitive business they see fit. For exanple, the
Comm ssion has ordered utilities out of the appliance sale and
repair business, based on its concern, anong other things,
that the conpetitive business could be subsidized with funds
derived fromthe provision of nonopoly services. These
corporations, inmbued with a public service obligation, have no
such absol ute rights.
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etc.); and, perhaps the nost frequently cited, the incunbency
advantage of the utility that has always been the supplier for
100% of the custoners.® Regardless of the reasons for the slow
rate of devel opment of the nmass markets, however, nost parties
agree that Model 1 is not an end-state that will achieve the
Comm ssion's goal s.

The argunents concerning future and ongoi ng ESCO
investnment in the state al so are persuasive. Businesses w ||
not invest if the "rules of the gane” are not known. This is
especially true regarding the mass market, where the margi n per
custoner is small and the cost to acquire and serve custonmers is
hi gh conpared to | arge-use custoners. W are convinced that, if
a long-run vision is not adopted or if Mddel 1 is chosen as the

end-state, there will be no significant further investnment by
ESCOs in the state. It is also entirely plausible that sone of
the ESCOs now serving the state will |leave. |Indeed, if M's

al | egations concerning gas narketers is accurate, this exodus
may have al ready begun.

Rej ecting a "do-not hing" approach and the adoption of
Model 1 as an end-state brings us to one of the nbst pivotal and
fundamental issues in the proceeding: should the utilities be
allowed to remain in any nmarket which beconmes wor kably
conpetitive? In our judgenent, the answer to this question nust
be no for two basic reasons: the market-limting power of the
i ncunbent utility; and the constant need to exercise close
regul atory scrutiny of utilities perform ng both conpetitive and
nonopoly activities.

®3 W are not persuaded by the argument raised by a few utilities
t hat markets have devel oped for | arge-use customers w thout
removing the utility as a conpetitor, and, therefore, markets
wi || devel op under the sane circunstances for small-use
custoners. As M noted, |arge-use custoners are nuch nore
sensitive to small changes in price (i.e. nore price elastic)
than are small-use custoners. |In addition, a w de range of
flexible pricing plans are (gas) or will be (electric) nore
readi |y avail abl e sooner to |arge-use custoners. These and
ot her factors suggest that the devel opnent of the market for
smal | -use custoners will be much nore difficult and will take
| onger.
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The majority of parties in the case as well as the
vast majority of jurisdictions that have considered this issue
(i ncluding New York for natural gas) have concluded that robust
retail conpetition in the energy markets is unlikely to evolve
if the incunbent utility is allowed to remain a conpetitor. And
even if this conclusion may be questioned in principle, the
hi ghly publicized recent difficulties encountered in various
restructuring efforts sinply increase the attractiveness to
custoners of the famliar, stable, safe utility. The incunbency
advantage of the utilities in the nass market is probably
greater now than it has ever been. In our view, it will take
wel | nore than a decade for conpetitors to west fromthe
i ncunbent nore than half the market (conpare, e.g., the |long
di stance tel ephone market), if an end-state permtting the
utilities to remain in conpetitive markets is adopted. (Even
with a vision of the utilities renoved fromthe conpetitive

mar kets, a nunber of years will be required before the
conditions justifying the exit of the utilities fromthe
residential market will be manifest.)

Even assum ng that the slow evolution of the market
over a nunber of decades were deened to serve the public
interest, we would still recommend an end-state vision with the
utilities removed from workably conpetitive markets.® The close
regul atory scrutiny that would be required of utilities offering
bot h nonopoly and conpetitive services woul d be substantial.®
In setting rates, the Conmm ssion would have to consider the
different level of risks the utilities' conpetitive and non-
conpetitive services would face, and the correspondingly

® W are using the term"workably conpetitive markets" to nean
retail and whol esal e markets, uninfluenced by the exercise of
mar ket power, where custoners have a variety of supplier
choi ces and the choice of a nunber of different products.
Utilities should not be renbved fromany markets until al
t hese conditions have been net.

® |n the Gas Policy Statenment (p. 4) the Conmi ssion noted that

if the utilities were no longer in the merchant function, "the
regul ation of a conpetitive function should be unnecessary."”
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different costs of capital that each of its endeavors would
engender. Wile prudence would likely remain the standard for
nmonopol y service cost recovery, conpetitive | osses on the
conpetitive side of the utilities' business mght well be deened
unrecoverable. The identification and separation of recoverable
prudent costs for nonopoly services and non-recoverabl e
conpetitive | osses for conpetitive services woul d undoubt edl y
create perpetual litigation. It would also be extrenely
difficult to set rates in a manner that precluded the use of
nonopol y service inconme to subsidize rates for conpetitive
services and products. Finally, with the utility in control of
the bottl eneck service (pipes and wires) and participating in a
conpetitive market that depended on those bottleneck services,

i ssues of favoritismand undue discrimnation by the utility in
favor of customers purchasing the conpetitive product fromthe
utility are bound to arise. Sone parties that support allow ng
the utilities to remain in conpetitive markets argue that it is
not unfair to limt sharehol der opportunities to only nonopoly
services; this point, which we find unpersuasive, is discussed
bel ow. Sonme argue that allowing the utility to remain in the
mar ket provides the custoner with one additional choice, but the
Conmi ssion rejected this argunent in the Gas Policy Statenent.®®
Finally, sone contend that if utilities have no retail services,
conmuni cations with custoners will be nore difficult which could
af fect service quality, costs, and the ability to offer tailored
econoni ¢ devel opnent prograns. W are not convinced that there
are any significant public benefits that would be lost if the
utilities were required to cease offering products and services
t hat becone avail abl e through a workably conpetitive market.

In our view, overall, if the utilities were allowed to
remain in conpetitive markets in the end-state, rate and service
regul ati on woul d beconme nore conplex, nore contentious, and nore
difficult, and any benefits achieved by allowing the utilities
to conpete in these markets would be mininmal. 1In fact, the
Comm ssion specifically noted that vertical market power

® Gas Policy Statenent, p. 5.
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concerns could justify divesting energy services froma
utility's offering.®

Furthernore, considering the essential character of
rate regulation, it is not clear why the utilities would even
want to remain in the energy comodity business. Uilities earn
profits on invested capital, not expenses. Now that the
utilities have sold the vast ngjority of their generating
assets, their costs for coomodity are virtually all expense
rather than capital itens, and there would seemto be no profit-
maki ng incentive to remain in these markets, except in
connection with energy market specul ation that should, in any
case, be precluded. ®®

Finally, it is inportant to note that the utilities
have been allowed to create hol ding conpany structures under
whi ch unregul ated affiliates of the utility are permtted to
conpete in the energy markets. These affiliates have been

® After concluding that it would be preferable for the utilities
to divest generation, the Comm ssion turned to energy services
provided by the utilities and stated: "As to energy services,
to the extent that divestiture will provide consuner benefits
(lower rates, increased choice, and reduced |ikelihood of
mar ket power abuse), divestiture of this function is
encouraged." (Case 94-E-0952, Conpetitive Qopportunities
Regarding El ectric Service, Opinion No. 96-12 (issued May 20,
1996), pp.90-91).

8 |f, for exanple, the utilities' conmodity rates were
conpletely frozen regardl ess of the market price of the
commodity, utility profits (or |osses) would be generated
based on the cost of its portfolio of energy supplies. As the
California experience shows, however, this is an extrenely
ri sky and specul ative venture; it is the type of risk an
enterprise affected with a public interest should not take.

If utility energy rates are tied to utility costs, however,
the utility will have no incentive to speculate in the market
as only its net costs will be permtted in rates. W strongly
recommend that utility energy rates remain tied to energy
costs and that rates not be frozen without regard to those
costs. If this approach is adopted, the utilities wll have
no profit incentive to remain in the cormodity or any ot her
conpetitive field which is not characterized by |large capital

i nvestnments.
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granted the further benefit of being able to use the utility
corporate nane and | ogo which used to be the sole province of
t he nonopoly. Thus, for exanple, denying the utility the right
to sell commodity does not deny its shareholders the right to
profit fromthe commodity market through the unregul ated
subsidiary. These sharehol ders have al so nmai ntai ned the right
to benefit fromthe use of the corporate nane and good will.
Thus, no claimof unfairness or inequitable treatnment could be
rai sed against a requirement that utilities exit any functions
for which workably conpetitive markets devel op

Havi ng concl uded t hat neither doi ng nothing nor
adopting Model 1 is recommended and that utilities should not be
allowed to remain in workably conpetitive markets, the remaining
policy options for an end-state vision are the choice of Mdel 2
or 3, the adoption of SP2, and/or the adoption of the Gas Policy
Statenment for electricity.® These options are next discussed.

2. Mdels 2 and 3 and POLR

a. Discussion of Parties' Views

To anal yze the benefits and detrinments of renoving the
utilities fromvarious functions that have the potential to
beconme conpetitive, the parties devel oped and anal yzed what have
been call ed Model 2 and Mddel 3. Under Model 2, end-use
custoners woul d be required to purchase electric and gas
commodity from ESCOs; utilities would no | onger purchase
capacity, energy, and ancillary services on behalf of electric
custoners nor upstream pi peline capacity, storage, or conmmodity

® Anot her option presented was the adoption of certain aspects
of the "tel ephone market nodel,” where the obligation to serve
and consumer protections inposed on the regulated utility are
al so inposed on all conpetitors. In the present energy
mar ket, conpetitors have no obligation to serve (i.e. they can
di scrim nate anong custoners on any grounds) and are not
required to provide the statutory (Hone Energy Fair Practices
Act [ HEFPA], Public Service Law 831 et seq.) or regulatory
(non-residential rules, 16 NYCRR Part 13) consumer
protections that are required of utilities.
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for gas custoners.’® Two versions of Mddel 2 were considered.

Under Model 2a, utilities could offer both single retailer
service (custoner buys a bundl ed product fromthe ESCO and dual
retailer service (custoner buys energy froman ESCO and delivery
fromthe utility). Under Mddel 2b, the utilities would offer
only dual retailer service.

Under Model 3, the utilities would no | onger have any
retail relationship with end-use custoners, would no | onger
retain retail service capabilities, and would sell energy
delivery services to ESCOs who woul d resell them bundled with
commodi ty and, potentially, an array of other services.’®? The
delivery services remain regul ated, but ESCCs are free to
desi gn, package, price, and bill for all retail services.

Under both nodels, the utilities would provide only
energy delivery and would no | onger be obligated or permtted to
provi de energy. The parties generally believed that sonme entity
other than a utility would fulfill the statutory nandates t hat
all customers be served (subject to limted and defi ned
exceptions) and that residential custoners receive the consuner
protections required by HEFPA 7

The parties recogni zed that neither of these nodels
exi sts today, for utilities continue to have the obligation to
serve, but they suggested that "virtual Mdels 2a or 2b" now

" April 3 Report, section IV, p. 17.

"t The parties assuned under this nodel that utilities now
offering only single retailer service (such as RGE) woul d be
required to discontinue that service and adopt the dual
retail er nodel

2 Many predicted the bundling of utility services (e.g.
t el ephone, internet, gas and electricity, cable TV), energy
efficiency and managenent services, and other services once
the markets opened, but little evidence exists that these
packages of services are being sold in the residential market.

3 The Home Energy Fair Practices Act, Public Service Law, 8§31 et
seq. It was also assuned that this entity would be required
to follow the Comm ssion's non-residential consuner protection
rules (16 NYCRR Part 13).
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exi st for industrial gas custoners, alnost all of which now
purchase gas fromnon-utility sources. 4 N agara Mbhawk states
that "these large custoners are ineligible for Ni agara Mbhawk
gas supply service."™ In 1995 NFGDC elinminated its tariff for
gas sales to |large vol une custonmers because none were being
served. Wiile a non-residential rate is available from NFGDC
today, nearly all medium or |arge-sized conmercial and

i ndustrial custoners are now buying comodity from ESCOs. Both
firmand interruptible KeySpan tariffs are available for |arge-
use custoners, but the firmrate is relatively unattractive and
no | arge-use custoners are taking the service. Al of this
suggests that Mddel 2 can work where the econom cs of the narket
favor conpetition.

The parties' analysis of Mddels 2 and 3 began with a
detail ed delineation of the various functions perforned by the
utilities, and, identification of those that could potentially
become conpetitive (e.g. various custoner care functions) and
t hose that were unlikely to becone conpetitive (e.g. the
physi cal disconnection of a custoner).’® Wiile sone | evel of
agreenent was reached regarding the functions the utilities
woul d continue to performunder each of the nodels (e.g.
mai nt enance of the pipes and wires, service restoration
activities, special service offerings such as for those on life
support equi prment), the enornous |evel of detail generated by
the parties raised at | east as many questions (e.g. whether gas
nmet eri ng shoul d be considered potentially conpetitive) as it did
answers. As noted by one utility, the schedule in the case did
not permt an analysis of the costs associated with transferring
each of the functions to an ESCO, nor was a determ nation
possi bl e of which of the nultitude of functions could in fact
beconme conpetitive and which could not. While a few parties
were not satisfied by the |evel of detail, the close exam nation

“ April 3 Report, section IV, p. 19.
> Ni agara Mphawk Initial Brief, p. 17.

® April 3 Report, pp. VI-4 to VI-18, and Appendix VI .

-41-



CASE 00- M 0504

of utility functions will be valuable in the unbundling track of
t hi s proceedi ng.

The parties al so undertook a conparative anal ysis of
Models 2 and 3, both in the April 3 Report (pp. VI-24 to VI-33)
and in their briefs (see Appendi x B sunmary), addressing the
guestions of the costs and benefits of nmoving from Mdel 2 to
Model 3 and whet her Model 3 should be allowed if the Comm ssion
determ nes that Model 2 is the preferable end-state. Wile the
parti es concluded that calculating the costs and benefits of the
model s is problematic froma number of perspectives,’’ nost
parties believe that Mbdel 3 offers the greatest opportunity to
mnimze costs. Under Mddel 2, the utilities would remain in a
nunber of retail businesses including billing, netering,
custoner care functions, etc. Exiting the commodity market
al one would not allow utilities to shed as many costs as woul d
be the case if the utilities left all retail functions.

In addition to cost considerations, one party
expressed the concern that Model 3 would not allowit to
maintain a retail relationship with the distribution utility, a
rel ati onship valued by sone |arge custonmers. M asserts in this
regard that |large custoners with nmonthly bills in the tens of
t housands of dollars "often require a nore personalized | evel of
service for reliability and other purposes."’® Qhers noted the
ri sks of adopting Model 3 as the end-state before it is known
whet her suppliers are willing and able to performall retai
functions. On this issue, Mddel 2 appears attractive because it
allows a transition to conpetitive markets on a
function-by-function basis as these services becone nore w dely
offered. Sone parties also noted that Mddel 3 mi ght expose
custoners to the mani pul ation of delivery rates by ESCGCs, who,

" The parties noted that it would be helpful to first clearly
identify each of the functions to be provided and to be

abandoned by the utilities under each nodel. But, even if
statewi de cost study paraneters were established and the
functions clearly defined, it would still be necessary to

exam ne the costs on an individual utility basis.

®M Initial Brief, p. 26.
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in the absence of a Conm ssion prohibition, could mark up the
cost of the delivery service they are purchasing fromthe
utility. Staff, in contrast, argued that conpetition should
limt the ability of the ESCOs to make | arge profits by marking
up whol esal e transm ssion and distribution.

RGE urged that even if Mdel 2 is chosen as the end-
state, utilities so wi shing should be allowed to nove to (or
remain at) Model 3. Those favoring this approach argue that if
the utility can save custoners noney by noving to Mddel 3, they
shoul d not be precluded fromdoing so, and that the voluntary
adoption of Model 3 by one or nore utilities could serve as a
test of the nodel. Those opposing the perm ssive adoption of
Model 3 worry that one utility voluntarily adopting the nodel
could set a precedent to which all would be required to conform
in order to achieve a standardi zed approach across the state.
They argue as well the choice by sone utilities of Mddel 2 and
the choice by others of Mbdel 3 would create inpedinents for
ESCOs wanting to do business on a statew de basis. They al so
war ned of custonmer confusion caused by nultiple nodels.

Perhaps the area that generated the greatest effort by
the parties, as well as sone of their strongest controversies,
was the issue of the POLR For the sake of this discussion, it
is assuned that there are two basic aspects of POLR service
beyond price: the obligation to serve "all custoners” and the
provi si on of consuner protections (HEFPA protections for
residential customers and non-statutory protections for non-
residential custoners).® The end-state options considered by

® The surveys and focus groups tend to suggest that the
conplexities of the nodels are not easily understood and that
nmost people do not want their choices limted to non-utility
suppl i ers.

8 1 n discussing POLR service in Opinion No. 97-5, the Conmi ssion

i ndicated that POLR responsibilities are threefold: to accept
custoners subject to consunmer protection rules (e.g. HEFPA);
to obtain electricity supply; and to provide progranms to
assi st | owincone custoners. (Case 94-E-0952, supra, Opinion
No. 97-5 (issued May 19, 1997) mneo at pp. 10-11). Low

i ncome prograns are di scussed bel ow under public benefit
progr amns.
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the parties began with the assunption that necessary consuner
protections in a conpetitive market may be sonewhat different
fromthe current requirenments of the Public Service Law and
Comm ssion regul ations. Wile the specifics of how the current
requi renents woul d be changed was not reached, there was broad
support for continuing collaborative discussions on this topic.

There al so appeared to be general support for the
proposition that all utilities and ESCCs (and, in one party's
vi ew, aggregators as well) should be required to abide by the
sanme set of consumer protection rules in the end-state. This
approach has been followed by the Conmi ssion in the tel ephone
i ndustry, where all conpetitors are required to abide by the
same consuner protection rules required of the utility. At the
present time, however, ESCOs are not required to provide the
HEFPA or non-residential consumer protections that are required
of the utilities.® Mst ESCOs believe that providi ng HEFPA
protections would be quite expensive and that their inposition
on ESCOs could drive a nunber of themout of the market.® On
the other hand, it appears that nost other jurisdictions have
required ESCOs to provide the sanme | evel of protections to
consuners as those offered by the utilities,® and, in
Pennsyl vani a (electric) and Georgia (gas) at least, it does not
appear that these requirenents have adversely affected
conpetition. Neverthel ess, the ESCOs argue strongly that HEFPA
shoul d not apply to them

O even greater concern to the ESCGCs than consuner
protections, however, is the issue of the "obligation to serve."
At the present tine only the utilities are obliged to serve al
consuners w thout undue discrimnation, and the ESCOs vi gorously
argue that if they are subjected to this obligation, they wll

8 There is one partial exception to this statement. In the R&&E
i npl enentation of Model 3 (single retailer), the ESCOs are
required to provide sone of the HEFPA protections.

82 NFGDC reports that this was their experience in Pennsylvani a,
where a gas POLR pil ot program was undertaken

8 April 3 Report, Appendix V-D.
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not be able to do business in New York and the retail market
wi |l never devel op.

Parties taking the contrary view respond that the
obligation to serve all custoners in the chosen service
classification (e.g. residential, commercial, or industrial) and
geographic territory has been inposed on tel ephone conpetitors
in New York and has worked well. Further, the CPB notes that
the obligation to serve was i nposed on the gas marketers in
Ceorgia and that robust conpetition for custoners nonethel ess
ensued. In fact, the CPB argues, ESCOs have an obligation to
serve all custoners in their selected service categories and
territories in England, California, Connecticut, Georgia, New
Jersey, Ohio, Pennsylvania, Rhode Island, and Texas.® It goes
on to note parallel requirenents in the banking industry, where
credit cannot be denied on the basis of age, sex, marital
status, religion, race, color, national origin, receipt of
public assistance, or disability. It nust follow, the CPB
al | eges, that conpetition can flourish in those industries where
essential services are offered and where they nust be provided
wi t hout undue discrimnation. According to the CPB, the
obligation to serve, at its core, is no nore than a |l ega
requi renent to provide service w thout undue discrin nation.

In the end-state, if all ESCCs are required to conply
Wi th statutory consunmer protection rules and if they are
required to serve all custoners in the areas they choose, there
will be no need to select a POLR, as all sellers would be

8 CPB Initial Brief, pp. 20-22. The CPB notes that Maryland
al so i nposes an obligation to serve on ESCOs, but allows them
to refuse service to a custoner based on poor credit history.
Ohio allows a "reasonabl e nondi scrim natory deposit" for
service, but otherw se requires ESCOs to serve all custoners
in the class of custoners served by the ESCO
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of fering POLR service.® The only other end-state option the
parti es devel oped was to use a conpetitive bidding process to
sel ect POLRs every few years.® The POLR price, which night
include both a fixed rate and a market rate offering, would be
approved by the Comm ssion, and the POLR woul d provide al
statutory consuner protections and woul d have the obligation to
serve. Non-PCOLR ESCOs woul d, as today, have no obligation to
serve, could discrimnate anong custoners as they saw fit, and
woul d not have to offer the consuner protections contained in
the Public Service Law. 1In effect, two different markets woul d
be creat ed.

If the parties' assunptions are correct, POLR service
woul d be nore expensive than service from non-POLR providers.
However, to avoid having only the highest priced service
avai l abl e for the poor, for those living in areas not served by
ot her ESCOs, and for those with poor credit histories, a funding
mechani smto subsidize the cost of this |last resort service was
bel i eved necessary.® Two options for approaching this issue
wer e considered. Funds could be collected through a neutral
Wi res charge paid by all custoners--in essence, the sane way the
cost of utility POLR service is recovered today. A second
option would be a "pay or play" approach where ESCOs woul d have

8 ne inportant qualification on this statenent should be noted.
Before the utilities can be allowed to exit any function, the
Comm ssion nust be certain that nmultiple suppliers are
avai l abl e for every geographic area in a utility's franchise
territory. |If the ESCOs self-identify the territory they
intend to serve, there is always the possibility that few or
none will be available in sone areas. This may be the result
of business economics (e.g. |low popul ation density) or it may
reflect redlining. |If the Conm ssion decides to take this
approach, the practice of redlining should be nonitored.

8 1t is likely that nore than one POLR woul d be needed to
provi de statew de geographi c and service class coverage.

87 Charging higher rates for essential energy services to those

who have few, if any, additional choices and who may be | east
able to afford them was not generally believed to be just and
reasonabl e.
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the option of either providing full POLR service or contributing
to a pool of funds that would help defray the cost of service of
PCOLR-providing ESCCs. In either event, the Conm ssion would
have to determ ne the level of the subsidy, oversee its
col | ection and di sbursenent, nonitor the provision of POLR
services around the state, operate and oversee periodi c bidding
processes, and resol ve custoner conplaints.?

b. Recommendati ons
There is little doubt that Mddel 3, if it could be
achi eved, would offer the greatest potential savings for

custoners and provide the greatest range of conpetitive choices.
Because the utility would maintain no retail relations under
this nmodel, the functions and associ ated costs that could be
shed by the utility would be nmuch greater than under Model 2.
Al so, because custoners woul d have a range of conpetitive
services, frombilling and netering to comodity and custoner
care, that m ght not be conpetitively offered under Mddel 2, the
options avail able to custonmers under Mobdel 3 would be greater.
The | argest drawback to Mobdel 3, however, is the
significant uncertainty over its feasibility. It is sinply not
clear that all of the utility's retail functions could be
provi ded nore economcally by the conpetitive market. Wile
conpetitive markets are in theory and in the |ong-run believed
to be always nore efficient, our role as defined under the
Public Service Lawis to assure that rates are just and
reasonabl e even in the short run. The experience of the past
few years shows that enornous, uneconom c transfers of wealth
can take place in the short run, if the long-run ideol ogy of
mar ket perfection blurs the focus on the shorter-run goal of
just and reasonable rates. Wile we fully support open markets
and believe in the long run they are the nost efficient nethod

8 The new "POLR-ESCOs" appear similar to utilities and may
require a simlar |evel (perhaps a higher level at first) of
regul atory oversight. This raises the question of whether
such entities should also be required to fund DPS activities
as the utilities now do (Public Service Law, 818-a).
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to allocate societies' resources, the vertically integrated

ener gy nonopoly structures also contain significant efficiencies
and econom es and have al |l ocated resources reasonably well in
the past.® Opening all potentially conpetitive markets to
conpetition, should be vigorously pursued; but until markets
devel op to the extent that we can be reasonably confident that a
given market will be nore efficient than the regulated utility
and will offer benefits to all consuners, renoving the utilities
fromthat market should not be adopted as a regul atory goal.

W |i kew se advise substantial caution in choosing a
specifically defined end-state that nay take on a life of its
own to the detrinment of both consuners and efficient market
devel opnment. As the California experience suggests, defining in
detail and in advance the operations of a market that the
government is trying to create carries substantial risks. Even
if a market is created, it nmay produce prices that are not just
and reasonabl e, as the FERC bel atedly recogni zed has happened in
California. Model 3 suffers fromover-specificity, in our view,
because it starts with the assunption that conpetitive narkets
will be able to performall retailing functions, not just
generation and energy supply, better than the utility. Wile
this belief is consistent with the theory of conpetitive
mar kets, there is as yet little evidence to suggest that
conpetitors in these other retail areas will be nore efficient
than the existing vertically integrated nonopoly. Should the
t heory prove correct, a Mbdel 3 end-state should be adopted and
fostered; but in our viewit is premature to reach that
concl usi on now.

81t is worth noting that the favorable view of the job perforned
by regul ati on has increased over the past 12-18 nonths. The
conventional wisdomonly a few years ago was that regul ation
was inefficient and that opening markets could only result in
a decline in prices. California' s reconsideration of the
wi sdom of retail conpetition and other states' putting
restructuring efforts on hold suggest a resurgent appreciation
of the benefits of a regulated, vertically integrated
nonopol y.
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Nor is it clear as yet that Model 3 (single-retailer
nodel ) will induce independent ESCOs to offer all of the
retailing services formerly provided by the utility, at |east
based on the experience of inplenenting that nodel in the RGE
territory.® At the present tine, there are two i ndependent
ESCOs and one utility-affiliated ESCO serving electricity
custonmers in the RGE territory,® and virtually all custoners
who have left the utility for an ESCO are now custoners of the
utility affiliate--Energetix.® |If the only major players in the
mar ket are the regulated utility and it affiliate, custoner
choi ce cannot be consi dered expansive nor conpetition considered
robust . 3

Finally, both Mddel 2 and Model 3 suffer froma | ack
of flexibility due, in part, to the extrenely detail ed
definition of the nodels as designed by the parties. For
exanpl e, under Moddel 2 the utilities would no | onger purchase
pi peline capacity fromthose areas where liquid markets exist to
the utility city-gate. For a few years at |least, it does not

At the present tine, gas and electric customers in the RGE
territory who purchase commodity from an ESCO receive al
retailing services fromthe ESCO This is essentially a
Model 3 approach.

°%'n addition, there are one nunicipal purchaser and one direct
purchaser in the R&XE territory

92gpecific informati on on ESCO market shares has been determ ned
to be trade secret at the outset of conpetition because
di scl osure of the nunber of negawatts of capacity enrolled by
i ndi vidual ESCOs could likely cause substantial conpetitive
injury to other ESCOs. (July 3, 1998 letter ruling of Records
Access O ficer Steven Blow to George Stein and
Sara Schoenwetter). W of course abide by that ruling, but we
suggest it be revisited.

M notes that in its experience with "utilities that have
i npl enent ed sone version of the single retailer nodel,"” the
utilities have shifted nunerous risks and costs to ESCCs
w thout an increase in back-out credits or a reduction in
regul ated rates. |If this allegation is true, it may explain
why few ESCCs and custoners have found the RGE program
attractive.
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appear that conpetitive markets will be the nost efficient or
nost cost-effective neans to allocate the constrai ned supply of
pi peline capacity. Wile it nay be possible for that market to
become conpetitive in the future, it is not clear now how t hat
woul d be acconplished by entities other than the |ocal
di stribution conpanies. Qher exanples could be drawn fromthe
numer ous "potentially conpetitive" functions identified by the
parties,® but the point is that mandating a detailed definition
of the end-state may result in a lack of flexibility to reverse
course or to adopt different policies.® Accordingly, we do not
recommend as the Commission's end-state vision the adoption of
either Model 2 or 3 as defined in the April 3 Report.

At the sanme tinme, it does appear that a "virtual"”
Model 2 situation now exists for industrial or other |arge-use
gas customers. The vast nmpjority of these custoners have
mgrated to ESCO service (one utility states that such custoners
are not even eligible for utility service), and those who have
not are paying market based rates--clearly a service avail able
fromthe ESCOs. % |f the Conmission desires to take any
i mredi ate action to renpve the utilities as conpetitors in any
mar ket, gas service for industrial and other |arge-use custoners
is the place to do so. Legal issues remain of course and are
di scussed bel ow, but the fact that nost of these custoners are
not served by utilities now suggests that the market is workably
conpetitive and is doing a better job of producing just and
reasonable rates for this custoner class than woul d regul ati on.

“ppril 3 Report, pp. VI-4 to VI-18 and Appendix VI.

SFor exanple, if the utilities divest thenselves of their
pi peline capacity contracts in anticipation of nmoving to
Model 2 as defined, it may not be possible to reacquire those
contracts at a reasonable cost if it becones apparent that
wor kably conpetitive markets for pipeline capacity are not yet
possible. To the extent feasible, we reconmend that the
Comm ssi on adopt policies that can be reversed at | ow cost.

%\Mbst ESCOs of fer market based energy services, but few offer

fixed or otherw se hedged products, especially for small-use
custoners for electricity supply.
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Further, the fact that firmservice tariffs do not exist for
these custoners at sone utilities (and at | east one may offer
them no service at all) suggests that utilities can be noved out
of markets in a way which yields net, short-termbenefits to the
consuner.

Based on the experience to date in the energy
commodity markets, a Mbdel 2 approach for both gas and
el ectricity appears to be both feasible and potentially
beneficial to custonmers. W accordingly recomend that a
portion of the Conmmi ssion's end-state vision include renoving
the utilities fromthe provision of energy comodity. (This
recommendation for gas is limted purely to the cormmodity and
does not include upstream pi peline capacity or system
bal anci ng.)

Thi s experience in the devel opnent of the gas market
rai ses sone question regarding the role of a provider of |ast
resort (POLR). It appears that the utilities now are not
commodity providers of |ast resort for all industrial gas
custoners under all circunstances, and yet we have no reports of
any customer being unable to obtain service. Wile there nay be
a theoretical need for an interimpooler® to provide service in
the event of an ESCO default or bankruptcy and to cover the
period before a new ESCO is chosen, it appears, at |east for
this class of custoners, that robust conpetition will provide
service for all who want it. |[If conpetition in other customner
cl asses becones sufficiently robust, there may ultinately be no
need for a designated POLR

As a nunber of parties have noted, the conmponents and
operation of a POLR for the mass markets as developed in this
case are not sufficiently definitive that a specific approach

%The gas market restructuring in Georgia which applies to al
cl asses of custoners includes the designation via conpetitive
bi ddi ng of an interimpooler who agrees to provide short-term
service to custoners in the event of an ESCO default and unti
t he custonmer can choose a new supplier. Wile defaults have
occurred, the result has been that other narketers have bid
for and purchased the accounts of the defaulting ESCO
obvi ating use of the pooler.
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can be adopted with confidence. The two possible plans that
have been explored, assum ng that a POLR (rather than an interim
pooler) is needed, are (1) to bid out the service to alimted
nunber of ESCOs who woul d undertake the obligation to serve and
provide all the consunmer protections now offered by the
utilities; and (2) to require all ESCOs to provide those
protections and undertake the obligation to serve. Most parties
advocat e bi ddi ng, but strong support for the all-ESCO
alternative was provided by the CPB and a few others. Aside
fromthe question of whether a specifically designated POLR is
needed in the end-state, both alternatives present serious

dr awbacks.

Bef ore di scussing either of these proposals, it is
inmportant to first determ ne why a POLR mi ght be needed. It is
usual ly argued that the | aw i nposes an obligation to serve al
custoners and that the conpetitive market will not provide
service to all custoners, or at least will not serve themat a
price that woul d be possi bl e under regulation. Lowincone
custoners or those with poor credit ratings are often cited as
those nost likely to be unable to obtain service at just and

reasonable rates. |If the conpetitive markets will not serve
t hese custonmers or will not serve themat just and reasonabl e
rates, a POLR may be needed that will provide service to al

custoners at rates regulated to ensure that they are just and
reasonabl e.

Per haps the greater concern is the price a poor
custoner woul d have to pay to receive service fromthe market.
In the past, bad debt and uncollectible costs were spread via
rat emaki ng across the entire custoner base, and the price a
custoner had to pay was unaffected by the custoners' financial
status or credit history. 1In a conpetitive market where
suppliers are free to discrimnate at will, it is nore likely
that the ESCOs woul d attenpt to recover the costs (or cover the
ri sks) of serving a high-risk customer directly fromthat
custoner. Even if the ESCO spreads those costs over its entire
custoner base, that base will likely be nmuch smaller than the
existing utilities' custoner base, putting upward pressure on
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the ESCO s prices. 1In either event, sone consuners may well
have fewer and |l ess attractive choices than others due to their
financial circumstances.®® Cearly, some provision should be
made, by designating a rate-regulated POLR or otherwi se, to
ensure that the benefits of conpetition are not restricted to
those in good financial standing.

As mentioned above, another possible use for a POLR is
to provide short-termservice to customers whose ESCO has
defaulted. The service would be provided at nmarket rates unti
t he custonmer chose another supplier. Such an entity may well be
required due to the inherent nature of gas and electricity

supply. In both cases, the comobdity continues to flow even if
t he ESCO | eaves and stops providing supply. Some entity nust be
ready to purchase supply for the custoner and to bill for

consunption, and it would seemthat only a single designated
PCLR (or pooler) would be able to fill this mnor but stil
essential role.®

A final potential use of a POLRis to generate
mar kets. The idea is that |arge bl ocks of customer accounts can
be auctioned to ESCOs who agree to provi de the equival ent of
utility service. |In this approach, designating a POLR is
actually a technique for creating a nmarket and encouragi ng
custoner mgration. The difficulty here is that, if a devel oped

%That the nmarket will differentiate anong custoners to a nuch
greater extent than utilities now do should be assuned. For
exanpl e, residential custonmers with significantly different
| oad patterns are likely to have significantly different rate
options, with the nost econom cal usage pattern receiving the
| owest rate. Discrimnation for rational econom c reasons
will allow the markets to beconme nore efficient and shoul d be
encouraged. Discrimnation based on incone, however, should
not be permtted for the supply of these essential services.
At the present tinme, ESCCs are free to discrimnate on this or
any ot her basis.

“This role woul d be short in duration, would not need to be
subject to rate regulation (rates could be limted to a market
price pass through and custoners could | eave i medi ately by
choosi ng anot her ESCO, and m ght never be used if the
experience in Georgia is a guide.
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mar ket does not exist, requiring custoners to buy in the market
may result in significantly higher prices (due to the absence of
meani ngf ul ESCO econom cs of scale) or poor service (due to the
| ack of adequate ESCO infrastructure). W do not recomrend t hat
a POLR designation process be used for the purpose of creating a
mar ket or forcing the mgration of custoners. As suggested in
SP2, forced mgration of custonmers should be avoided if at al
possi bl e, and should be used only as a last resort, to allowthe
utilities to avoid all costs associated with providing a
particul ar function.

Turning to the two specific POLR proposal s devel oped
by the parties, we start with the proposal to seek conpetitive
bids for a limted nunber of POLRs. It should first be noted
that the nunber of conpetitive auctions could be substantial.
Separate bids nay be required by fuel type, by custoner service
classification, and by geographic location. It may al so be
necessary in each of those areas to have nore than one POLR in
the event a POLR-ESCO | eaves the market or becomes bankrupt. |f
t hese auctions are on a two-to-three year cycle as suggested in
SP2, a huge administrative effort would be required in
perpetuity. Further, if, as the parties assunme, POLR service is
nor e expensive than service offered by non- POLR ESCOs, there may
be a need to establish and adm ni ster sone type of funding
mechani smto subsidize the cost of the statutory consumner
protections for those who desire them (or cannot otherw se
obtain service), and to ensure that they are provided at just
and reasonable rates. Again, the adm nistrative cost of
establishing and perpetually operating such a process could be
substanti al .

Per haps an even nore serious flawis the likely
unattractiveness to any ESCO of such a POLR contract. Having
won a two-year contract, for exanple, the ESCO woul d have to
invest in the infrastructure necessary to serve all customers in
the contract area. |If that ESCO did not win the conpetitive bid
in the next round of bidding, a significant investnent m ght be
stranded, and, unlike a utility, the ESCO woul d have no one to
bill for those costs. Further, it appears that offering
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attractive energy prices nmay require purchase contracts for gas,
el ectricity, or pipeline capacity significantly |onger than two
or three years. |If the POLR ESCOis unwilling to enter into
such contracts, the POLR service bid price could be well above
t he non- POLR market, and mitigating that price could beconme very
costly for all customers. Therefore, short-termcontracts for
PCLR services may create nmuch higher prices than woul d ot herw se
be available in the market.

Nor are we convinced that establishing two cl asses of
ESCOs (POLR and non-POLR) and two cl asses of service offerings
(with and without statutory protections) will aid in the
devel opnent of robust markets. The creation of two separate
mar ket s reduces the level of direct conpetition and the nunber
of conpetitors in each market. Further, to the extent that POLR
service needs to be subsidized, the winners and |losers in the
conpetition between the markets will be deci ded on the basis of
the size of the governnment subsidy granted--the litigation of
whi ch woul d create yet another regulatory norass--rather than on
ordinary conpetitive criteria such as the quality of service.
Under such circunstances, it is difficult to believe that the
mar kets woul d operate efficiently, and the likelihood that the
mar ket s woul d provi de benefits over existing service would
t heref ore be reduced.

In addition, the use of bidding to select a designated
PCLR begins to sound very nuch like we are trying to recreate a
utility. The POLR-ESCO woul d provide all utility consuner
protections, would be obligated to serve like a utility, would
have its rates and its service regulated like a utility, and
woul d be subject to Conmm ssion oversight like a utility. (It
m ght al so be required to pay a Public Service Law, 818-a
assessnment like a utility.) Wile it mght be conforting to be
able forever to offer reasonable regulated rates as a guarant eed
alternative to the conpetitive market, efficient conpetition is
unlikely to devel op under those circunstances. For exanple, if,
t hanks to subsidies or otherwise, the POLR rate is bel ow the
mar ket price, consunmers will flock to the POLR- ESCO and
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conpetition will wither. On the other hand, if the POLR rate
is well above market prices, the cost of POLR service for those
who cannot get service from non- POLR ESCOs woul d be nore
expensive. Careful regulation of the POLR rate would be an
ongoi ng concern, and the effort to do so could be nore conpl ex
than regulating the utilities' rates today. It makes little
sense, in our view, to require the utilities to |eave the
market, if that in turn requires an el aborate adm nistrative
effort to recreate "ESCO utilities" every two or three years
t hrough a conpetitive bidding process.

By conparison with the above, there is much to be said
for dealing with PCLR needs by requiring all players in the
mar ket to offer the full ganmut of consumer protections and be
subject to an "obligation to serve."'® This approach begins
with the assunption, shared by virtually all parties, that al
providers (utilities and ESCOs) should be required in the end-
state to provide the sane type and | evel of consuner
protections. Mst parties also believe that the existing
requi renents--HEFPA for residential customers and the
Conmi ssion's non-residential rules for commercial and industri al
cust oners--shoul d be reexamned in light of conpetition to adapt
t he nonopoly based rules to a conpetitive environment and to
expand the rules where required to address conpetitive market

100Thi s appears to be happening in Pennsylvania where utility
rates are now bel ow narket rates and custoners are returning
to the utility.

hwhile the ESCOs argue strenuously that these requirements are
too costly, it seens to us that the burden of the obligation
to serve without discrimnation and the cost of providing
HEFPA and ot her consumer protections are not as significant as
argued. The obligation to serve is not absolute; custoners
must still pay for services if they can. For those with poor
credit histories, deposits can be required to limt
uncol | ecti bl e expense, and the |evel of bad debts in the
utility industries appears to be relatively | ow conpared to
ot her conpetitive endeavors. However, the actual cost of
fulfilling these obligations may be better known at the
concl usion of the unbundling track of this proceedi ng.
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abuses. 102

| f such an overhaul of the consuner protection rules
is acconplished (as recommended below) and if those rules are
applicable to ESCOs and utilities alike, one of the principal
reasons to have a designated POLR--to provide statutorily
mandat ed consuner protections--no |longer exists. It should al so
be noted that requiring ESCOs to provide the sanme protections to
consuners as are provided by the utilities is the approach taken
invirtually every state that has undertaken restructuring, and
we see no good reason not to require utilities and ESCOs to

of fer the sane protections for consuners throughout the State of
New Yor k.

The "obligation to serve,” under this POLR approach,
woul d al so apply to all suppliers. ESCOs would be permtted to
specify the classes of custonmers and the geographic areas they
intend to serve, and, within those bounds, the ESCOs woul d have
to serve all custonmers w thout undue discrimnation. Again, the
need for a designated POLR would no | onger exist; multiple
periodi ¢ auctions would not be required; separate POLR prices
woul d not have to be scrutinized or regul ated; separate POLR and
non- POLR nmar ket s woul d not be created; no Comm ssion designation
of a POLR woul d be required in the event of an unsuccessful
auction; subsidies for POLR service fromthe non-POLR mar ket
woul d not be required; the cost of POLR service would be spread
over the entire customer base as is now the case; and there

192'n a nonopoly setting, there is no need to consider slanm ng
and cramm ng, down paynents |ost when the supplier goes out of
busi ness, and unfair or fraudul ent business practices (e.qg.

m sl eadi ng custoners as to the identity of the supplier).
These obvi ously becone concerns as the conpetitive markets
devel op.
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woul d be no need to designate an "interim POLR' that would
provi de service in the event a designated POLR defaul ts. %

In the end-state, we recommend that all ESCGCs be
required to provide all of the general consuner protections
required of utilities under the Public Service Law and be
required to serve wthout undue discrimnation all custonmers in
the custoner classes and territories chosen by each ESCO %4 we
do not recommend that the Comm ssion inpose these requirenents,
however, until such tinme as the parties have had an opportunity
to review and propose changes to existing consuner protections
and to offer a nore detailed standard that would fulfill the
obligation to serve.

These reconmendati ons necessarily assume that the
Comm ssion has the authority to inpose these requirenents on
ESCGs and to enforce them This |egal issue was not addressed
by nost parties in the case, and we urge themto set forth their
positions and argunents during the exceptions phase. |n our
view, the Comm ssion should have the authority to guarantee that

130nce the utilities exit a market, however, some systemwill be
required to designate a short-term supplier for custoners
whose supplier abruptly | eaves the market until such tine as
the custonmer can designate another supplier. This "gap"
supplier could be a single entity (e.g., the Georgia pooler
approach) chosen via a bidding process or designated on a
rotating basis, or the short-termobligation to supply could
be assigned to ESCOs on a market-share basis. It is our
expectation that utilities would continue to fulfill this role
until they were renoved fromthe market.

104Rat her than inpose the sonmewhat vague statutory |anguage- -
"undue or unreasonabl e preference or advantage" and "undue or
unr easonabl e prejudi ce or disadvantage"” (Public Service Law
865(3))--it mght be preferable, as other states have done, to
specify the grounds on which discrimnation would be
prohi bited. For exanple, discrimnation could be prohibited
on the grounds of race, gender, enploynent, financial
ci rcunst ances (perhaps other than the non-paynent of bills for
energy services), marital status, ethnicity, etc. In our
view, it is extrenely inportant to clearly establish these
mar ket rules to protect the provision of these essenti al
services for all consuners.
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essential energy services continue to be provided in a non-
di scrimnatory way by all suppliers, whether or not the
utilities fully exit the conpetitive markets.

3. SP2 and the Gas Policy Statenent

a. Discussion of Parties' Views

Straw Proposal 2 (Appendix A) created by Staff with
the input of the parties, is a broadly (though by no neans
uni versal |l y) supported array of guiding principles, end-state
visions, transition plans, and action steps. Many of the
parti es oppose at |east sonme aspect of SP2 (including the
Judges), but a good deal of the controversy is over timng or
nuances of approach, not substance.!®® The Gas Policy Statenent
is simlar in a nunber of ways to SP2 in its enunciation of
principles and a gas market end-state vision where the utilities
no |l onger performa "nmerchant function.” Because of the
simlarities, these docunents will be discussed together.

In SP2 as in virtually all the Comm ssion's statenents
of its vision for the future, the primary goal is the provision
of high-quality service at reasonable rates. Equally uniform
is the Conmission's belief that the best way to achi eve the
primary goal is through conpetition.® |n the tel ephone
context, the Comm ssion added to the concept of conpetition the
gualifier "where feasible," suggesting a recognition that
wor kably conpetitive markets may not be feasible for every

106

105We will discuss in this section the principles and end-state
vision in SP2 and will discuss transition plans and action
steps in Section |V.

108A significant portion of the Gas Policy Statenent dealt with
t he purchasing and selling of pipeline capacity. The changes
in the markets since 1998 render nost of this discussion
dated, and our references to the Statenent are intended to be
excl usive of that topic.

107gp2 at Appendix A, p. 1; Gas Policy Statement, p. 4;
Case 94- C- 0095, Opinion No. 96-13, p. 3; Case 94-E-0952,
Opi nion No. 96-12, pp. 24-26.

108| d

-59-



CASE 00- M 0504

product and service.!® Sinmilarly, SP2 also confines the

reliance on conpetitive markets to those circunstances where
they will provide nore choices and val ue to consuners.

Significant simlarities anong these docunents are
al so evident with respect to the need for continuing regulation
and mar ket oversight. SP2 states that regul ation should
continue for nonopoly functions, foster market devel opnent,
ensure consuner protections, and nmake certain that a supplier is
avai l abl e for every custoner. The Gas Policy Statenent
recogni zes the need for a POLR (to guarantee a supplier for
every customer), for adequate information to oversee and
regul ate the devel opi ng market, for sufficient and accurate
information for consunmers to use in making informed deci sions,
and for the coordination of federal and state policies. In the
t el ephone context, the Comm ssion noted that the regulatory
framewor k shoul d be designed for the transitional market
(nei ther nonopoly nor conpetitive) and that all providers in
li ke circumstances should be subject to |ike regul ation. !
Opinion 96-12 |ikewi se refers to the ongoing regul atory
obligation to provide just and reasonable service for all, to
continue consuner protections, to continue public benefit
prograns that may not be provided by the conpetitive nmarkets,
and to provide sufficient information for consuners to all ow
them to nmake informed deci sions.

SP2 and the Gas Policy Statenment both go on to provide
additional specificity regarding the end-state vision. The Gas
Policy Statenment notes that the best way to establish a
conpetitive market is for the utilities to "cease selling gas”
and to separate the "conpetitive merchant function” fromthe

109Case 94- G- 0095, Opinion No. 96-13, p. 3.
10The Conmi ssion also said in Opinion No. 96-13 that

differential regulation may be appropriate and necessary where
significant market power differences exists.
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monopol y distribution function.! SP2, recognizing that
delivery will likely remain a nonopoly function, suggests that
all other functions, as they becone avail able in workably
conpetitive markets that provide increased choices and value to
t he consuner, should be provided by those markets. |[If such
mar kets develop for all of the utilities' retail functions, the
utility in the end-state would be purely a whol esal e delivery
conpany-- Model 3. SP2 stops short, however, of endorsing Mdel
3 as an end-state vision to be adopted by the Conm ssion. !2

SP2 al so says nore pointedly that "[e]lectricity and
gas utilities are expected to be out of the comodity function,
i.e., buying and selling electricity and gas, for all
custoners."!® But SP2 provides a series of criteria that woul d
have to be net before the utilities left the commdity function.
SP2 al so provides that "[a] multi-stakehol der ' Conpetition

Council' shoul d be established to nonitor the status of
whol esal e and retail conpetition, and to report to the
Comm ssi on when the above criteria have been net.” Finally, SP2

assunes that the preconditions can be net (we assune for both
gas and electric comodity) wi thin 48 nonths.

Wth regard to other retailing functions, SP2
expresses no "expectations,” noting only that billing and
el ectric metering markets are being opened. Should any of these
or other retail functions beconme workably conpetitive in the
future, the utilities may exit the market if the Comm ssion can

Ulzs Policy Statenent, p. 4, which also stopped short of a
Model 3 end-state. The Conmi ssion said that other non-
comodity gas retail service matters such as conpetitive
metering, billing, and information services, could be pursued
in conjunction with the electric restructuring proceedi ngs.

(Id., p. 9).

M2A nunber of parties read SP2 as adopting Mddel 3 as an end-
state vision and support it for that reason. Wile SP2 is
clearly supportive of a Mbdel 3 result, it does not express
any confidence that such a result is feasible and does not
endorse the adoption of Mddel 3 as Comm ssion policy.

Wpppendi x A, p. 3 (enphasis added).
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determ ne that the market contains a sufficient infrastructure
to provide the retail services. Mdel 3 is achieved only if the
mar ket s devel op sufficiently to be able to provide all the
utilities' retail services to all custoners.

Except for those who prefer Mddel 1, npost of the
criticismof SP2 concerns inplenmentation issues (discussed under
Mar ket Transition below). A nunber of parties, however,
chal | enge the SP2 assunption that conmodity conpetition
sufficient to justify the utilities |eaving the market w ||
occur in 48 nonths. A few argue that this period is nmuch too
| ong and that the market can and should be made ready in a much
shorter tinme (12-18 nonths is suggested). Another party argues
that the market will not be ready for retail conpetition for
seven years and that our sole focus now should be on the
creation of adequate infrastructure for the whol esal e narkets.
One utility notes that sone of the SP2 preconditions are not
within the control of the parties and that any tinme frane chosen
is likely to be arbitrary.

b. Recommendati ons
The statenent of vision and end-state goals in SP2 and

t he conparable statenents in the Gas Policy Statenent received
little criticismin the parties' briefs, and either of them
coul d be adopted as basic guidelines. And though few parties
mentioned simlar vision statenments in Opinion No. 96-12
(electricity) or 96-13 (tel ephone), those statenents also could
be adopted. A conbination of sonme of the concepts, however,

m ght produce a better result, and we would recommend t he
following as a statenent of the goals undergirding the
transition to conpetitive markets:

1. The provision of safe, adequate, and reliable gas and
el ectric service at just and reasonable rates should be
the primary goal, having priority above all others

Thi s suggests that:

- Before taking any action in the conpetitive arena the
Commi ssi on shoul d be convinced that net benefits to
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the custoners will result in the short-run as well as
in the long run.

- Rates nust remain just and reasonable during the
transition and in the end-state.

- Consuner protections should be available on the sane
terms to all custoners, and | ow i ncone, speci al
needs, and public benefit prograns should renain
avai | abl e until such tine as the Conm ssion
deternmi nes they are no | onger needed.

2. Where possible, all services and products shoul d be
provi ded by conpetitive markets and not by regul ated
utilities

Thi s suggests that:

- Wherever reasonably possible, nmarkets should be
opened to conpetition and utility rates should be
fully unbundl ed to naxim ze custoner choi ce.

- It should not be a foregone concl usion that
conpetitive markets will always be able to provide
net benefits to consuners greater than those the
regul ated, vertically integrated nonopoly can
provi de.

- Once workably conpetitive whol esal e and retai
mar kets are achieved, the utilities should exit those
functi ons.

14Thi s concept may be especially controversial given that a
coupl e of ESCOs specifically warned that it may be sone tine
before custonmers will see economi c benefits, even if the
utilities are renoved fromthe nmarket quickly. It seenms to us
that if the market is not sufficiently devel oped to provide
better prices and/or better service than the utilities do now,
it would not yet be in the public interest to renpove the
utilities fromthat market.
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3.

The regul ation of rates, services, and conpetitive market
activities should be appropriate for the status of the
transition (wth greater scrutiny being exercised at the
outset, and | ess as the dom nant players lose the ability
to exercise market power) and for the status of the service
provider, (with greater scrutiny being exercised over those
Wi th greater market power)

Thi s suggests that:

- The degree and type of regul ation undertaken may
vary by custoner class, for some are entering the
| ast stages of market transition (e.g., |arge-use
gas custoners) and others have barely begun (e.qg.
residential electric custoners).

- Cost-based rate regul ati on should continue to be
applied to conpetitive utility products and services
to avoi d subsidi zing those services with nonopoly
revenues.

- Scrutiny of the activities in the conpetitive
mar ket, especially those of the incunbent utility,
is required to prevent the exercise of the
i ncunbent's market power and to prevent undue
di scrim nation based on the incunbent utility's
control of bottleneck facilities.

- Sufficient information regarding the market nust be
avai lable to the regulator to all ow adequate
oversi ght of the market.

- Al providers in |ike circunstances (considering
especi ally market power) should be subject to |ike
regul ation.

- Regul ation should be designed to foster the
devel opnent of conpetitive markets.

Regarding the end-state vision of the market and the

role of the regulated utilities, we recomend the approach taken
by SP2. In our opinion, there is sufficient evidence to believe

t hat workably conpetitive energy commodity markets can be

achieved and that they will provide net benefits to consuners.

We recomend that the end-state vision include conpetitive

energy commodity markets with the regulated utilities no |onger
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provi di ng these services. The vision adopted, however, should
not assune that simlar results can be obtained for all the
utility's retail functions or for gas pipeline capacity.?!?*®
our view, it is premature to conclude now that workably
conpetitive markets can be devel oped except in the electric and
gas comodity markets.

A further aspect of SP2 that should be nentioned is
its vision that the utilities can be renoved fromthe retai
commodity business in 48 nonths. In our view, such a deadline
is artificial and potentially msleading. First, SP2 sets forth
a nunber of preconditions to the utilities' exit fromthe
commodi ty markets, **® all of which are sound but sone of which
are not within the control of the parties or the Conm ssion.
Second, the significant differences in maturity between the gas
and electric markets means that utilities could be renoved from
gas markets nuch sooner than they could for electric markets.
Third, it seens clear that markets will develop nore rapidly for
| arge custoners and the preconditions for utility renoval from
those markets are likely to be nmet well before they are for the

In

15The Gas Policy Statement should be adjusted to reflect the
fact that it is not now clear whether workably conpetitive
mar ket s can develop in this area.

H8\Whil e SP2 does not discuss preconditions for other potential
mar kets, we believe simlar preconditions (e.g. workably
conpetitive markets, adequate infrastructure to serve al
custoners, general public acceptance, etc.) should be applied
before the utility is required to | eave any markets.
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mass mar ket . 1Y’

Finally, in light of the different geographic
mar kets for electricity and gas, the SP2 preconditions could be
met at different tinmes in different parts of the state.

In our view, a workably conpetitive retail market for
gas comodity for |arge-use customers now exists, and it may be
possible to renove the utilities fromthis market in
substantially | ess than 48 nonths. At the other end of the
spectrum it does not appear that workably conpetitive whol esal e
mar kets for electricity will exist for three to four years, and
wor kably conpetitive retail nmarkets for residential and snal
commercial custoners may not devel op for a nunber of years
thereafter. Accordingly, we do not believe it prudent to set a
date certain now by which the utilities would be renpoved from
all energy commodity markets. W do recommrend, however, that,
so long as custoners are not di sadvantaged, all reasonable
efforts be made to foster the devel opnment of commodity and ot her
potential markets, as described bel ow

V. TRANSITI ON TO MARKETS
In this section we discuss the wide variety of
appr oaches suggested by the parties for the period of transition
between a fully regul ated nonopoly environnent and a conpetitive

one. W also review the various inpedinments to market

1M argues that it would be discrimnatory for the Conmi ssion
to prevent the utilities fromserving | arge custoners first
and argues that the preconditions should be nmet for al
cl asses of custoners before the utility exits any function.
But not all differential treatment is undue discrimnation.
Factual differences anong cl asses, such as the two
specifically noted by M (large custoners have a greater
el asticity of demand, ensuring that a robust market wl|
devel op nore quickly for such users; and | arge custoners
"often require a nore personalized |l evel of service for
reliability and other purposes”) (M Initial Brief, p. 26) can
formthe basis for differential treatnment. |Indeed, if al
differential treatnent constituted undue discrimnation, the
Comm ssi on woul d be nore constrained in dealing with rate
design matters and m ght have been unable, for exanple, to
all ocate rate reductions during the late 1990s in a nmanner
that recogni zed the benefits of econom c devel opnent.
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devel opnment identified by the parties as well as their specific
suggestions for steps the Comm ssion could take to renove them
W will discuss the timng and overall philosophy of the
transition, back-out credits, hedging and rel ated ratenaki ng

i ssues, consumner protections and ESCO conpl ai nt handl i ng,
custoner mgration strategies, the definition of ternms, and

ot her m scel | aneous i ssues.

We begin with the questions exam ned by the parties as
originally set forth by the Comm ssion and as suppl enented and
expanded by the Judges. Next, specific transition issues are
di scussed wi th our reconmmendations follow ng each discussion.

A.  Questions Exam ned

Once again, the questions as posed by the Conmmi ssion
are set forth belowin bold with the Judge's enbellishnents
shown in italics: 8

What are the obstacles to the more rapid development
of a retail market, especially for residential and
small-use commercial customers?

What are the costs of steps that might be taken
to Increase customer migration and what are the
expected benefits to consumers and to market
development? Over what period of time should
the steps be taken and who should hear the
costs?

Are there changes to the existing industry structure
that may make the development of retail markets
easier? What would be the impact on market
development of: fixed price (i.e. standard offer),
variable price (i.e. wholesale market pass-through)
and "market value'" commodity pricing by the utility?

Are there ratemaking or rate design changes that may
make the development of retail markets easier, and, if
so, what are the projected costs and benefits? How
does the complexity of utility rate structures and
tariffs affect competitive retail markets, and what
remedies are available?

H8april 3 Report, Appendices, Appendix |.
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Can customer aggregation programs (e.g. those using
affinity groups) create a foundation for retail
migration? How can aggregation programs be
stimulated?

What has been the experience iIn other states and other
countries; what works and what doesn"t? What i1s the
impact of back-out rates, the level of stranded costs,
and the level of SBC charges on the development of
retail access?

The foll ow ng questions were posed by the Judges for the
anal ysi s phase: '°

1. What steps, if any, should be taken to overcome
customer inertia and the incumbency benefits of
utilities?

Incentives? Should ratepayer funds be used on
a temporary basis to increase more quickly the
number of market participants? Should
incentives be provided to utilities for meeting
customer migration goals?

Mandates? Should customers be required to
leave the utility and choose a marketer? What
should be the preconditions (e.g., a percentage
already migrated, a minimum number of ESCOs
providing services, etc.) to requiring such
action?

IT customers are required to leave the utility,
how should it be accomplished? Consider other
states”™ experience (e.g. Georgia - market
percentage assignment; Texas - all non-choosing
customers migrated to the utility ESCO;
Pennsylvania - by auction; other?). Do the
costs and benefits of the options vary with the
customer class?

IT customers are provided iIncentives to migrate
to an ESCO, which incentives should be
considered? Limiting the offerings of the

M9Rul i ng on Scope and Process for Phase 2 (issued October 18,
2000) .
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utilities (e.g. spot market price pass-through
only)? Incentives funded from utility rates
(e.g. one-time payments; slightly increased
utility rates to render ESCO offerings more
attractive)? Should different incentives be
considered for different customer classes? For
example, should utilities be precluded from
offering individually negotiated industrial or
large commercial contracts?

Are there rate design changes that could
facilitate market development?

3.120 Should ESCO entry be facilitated by requiring
inter-utility uniformity with respect to customer
migration procedures, balancing (gas), tariff
provisions, or other specific matters?

4. Should voluntary or mandatory registration of
aggregators be undertaken? What definitions should
be used for ESCOs and aggregators?

6. What are the costs and benefits of moving to a
competitive market over time by removing the
utilities from providing competitive
services/products by customer class?

The foll owm ng questions were posed at the March 14, 2001
prehearing conference for consideration in the parties' policy
briefs:

1. Should commodity ratemaking mechanisms, especially
regarding hedging, differ for small and large
customers iIn the near term? For example, should
greater hedging be provided for small customers and
less or none for large customers?

2. Should the approach taken in the Gas Policy
Statement on hedging (Case 97-G-0600, issued
March 28, 1998) be adopted for electricity?

120The nunbering set forth is consistent with the nunbering in
the Cctober 18, 2000 ruling. The questions not set forth here
appear in sections Il and V of this recomended deci si on.
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B. Transition Timng
1. Discussion of Parties' Views
As nentioned above, the parties have offered
transition proposals that range from Model 1 (the evol ving

status quo) to a rapid transformation ("big-bang") plan that
woul d have the utilities exit the cormmbdity markets in 12 to 18
nmonths. In our view, the overall concept of SP2 strikes the

ri ght bal ance. *?!

SP2 suggests a flexible transition period based on a
series of preconditions that nust be net before the utilities
are required to exit the commodity markets. In brief, those
conditions are:

1. Workably conpetitive whol esal e narkets exist.

2. ESCOs are willing and able to provide the services to
the rel evant market . 2

3. Al custoners who need service are able to obtain it.

4. There is general public acceptance of restructuring and
a reasonabl e expectation that the utility's exit from
the market will yield additional benefits or savings for
CONSUITEr S.

5. The legal issues regarding the Conmi ssion's authority
have been addressed. !?3

In conjunction with the preconditions, SP2 recomends
the establishment of a nmulti-interest Conpetition Council "to
nmonitor the status of whol esale and retail conpetition, and to
report to the Conmi ssion when the [foregoing] criteria are

121as di scussed above, SP2's specific 48-nonth deadline for
conpleting the transition is ill-advised and is not
recommended.

1226 interpret the reference to the "relevant market" to mean
the gas or electric market for industrial, conmercial, or
residential customers.

123The | egal issues are addressed in section V.
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met."*?* The Council would al so be assigned the task of
provi ding nore detail ed descriptions of those conditions.

The SP2 approach to renoving utilities from
conpetitive markets is based on assessnents of when the
mar ket pl ace i s ready and capabl e of providing services and
benefits to all consunmers. Conversely, those seeking rapid
transformati on assune that the marketplace will never evolve to
that state unless custoners are forced to buy from ESCOs. SP2
assunes that markets will devel op as the economics justifies
t heir devel opnment and that it is unwise to force consuners into
a nascent market where there is no assurance that they wl|l
benefit. Advocates of rapid transformati on assune that markets
can be best created by government decree and by forcing
consuners to buy fromthe market, but even they acknow edge t hat
consuners may not benefit inmediately under such an approach.

2. Recommendati ons

The SP2 approach is correct, in our view, in rejecting
a grand, governmnent-sponsored schene to force into being the
perfect retail market. Wen governnments try to dictate all the
details of how a market should work, the results are rarely
efficient and can be seriously perverse, as in California. It
nmust be renmenbered that the primary goal under the Public
Service Law is safe and adequate service provided at just and
reasonabl e rates and that the creation of vibrant markets is
sinply a means to that end; it should not be an end in itself,
especially if the approach to the nmarket's creation will not
of fer consumers econom c or other benefits (and may i npose added
costs) at the beginning. Markets should be allowed, even
encour aged, to devel op, but not forced into existence; and if
and when they have sufficiently developed (i.e. net the SP2
preconditions), the utilities can be renoved.

None of which nmeans, of course, that the governnent
has no role in market devel opnent. A significant anount of work
remains to establish the appropriate ratemaking, consumner

24pppendi x A, p. 3.
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protection, and physical (especially electric and gas

transm ssion and distribution) infrastructure, as discussed
above and in the follow ng sections. In addition, and when the
time is right, the Conm ssion can encourage customer mgration
through a variety of nethods (discussed bel ow).'?® Once these

i nfrastructure foundations have been | aid, however, governnent
mai nly needs to get out of the way and play a fl exible oversight
role, inposing rules or other changes in the market only when it
is clear that they are needed.

The preconditions and the Conpetition Council proposed
in SP2 drew a nunber of comments and suggestions. Sone believed
that the preconditions were too vague and undefined and that the
Council would be unable to agree on when they had been net.

Anot her party observed that the last three conditions should
apply only to the mass markets and were inappropriate for |arge
custoners. Simlarly, concern was expressed that the Comm ssion
shoul d not delegate its authority to the Council, which, if
created, should play a purely advisory role. Ohers saw the
Council as an added | ayer of bureaucracy that would only del ay
mar ket devel opnent .

The SP2 preconditions, which garnered the support of
many if not nost of the parties, seemreasonably
conpr ehensi ve, ?® although it is true that they are not well
defined. It would be reasonable to adopt these preconditions
tentatively and to ask the parties or the Conpetition Council to
suggest further refinenments.

We agree with those parties who believe that the
Council could play a critical role in the transition, although

125The tinme may well be right for larger gas custoners (e.g.
i ndustrial and commercial) to be provided now with such
encouragenents. On the electric side, it is still too early
to nmove forward with prograns to aggressively encourage
custoner mgration.

126The only amendment to the conditions we would reconmend is
adding the requirenment that the retail as well as the
whol esal e mar ket be workably conpetitive, i.e. operating
W t hout the exercise of market power.
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its role should be only advisory. The Council can continue the
successful collaborative efforts of the parties in this case and
can report to the Comm ssion regularly on the devel opnent of
each segnent of the market. 1In addition, the Council could be
asked to make recommendati ons regardi ng the uniform set of
consuner protections that should apply to all suppliers, or to
address any other energy conpetition matters that may ari se.
Finally, the Council could performthese functions wthout the
need for the creation of a formal Comm ssion proceedi ng, thereby
providing informati on and policy options nore quickly and
efficiently. Another possible role for the Council, if it is

ot herwi se successful, would be to resolve or assist in resolving
di sputes anong the utilities and the ESCGCs.

We envi sion an advisory body of some 15 to 25 people
representing all of those having an interest in the devel opnent
of the market. Menbership on the Council could rotate anong
representatives of the various interest groups. The Counci
could be chaired by Staff or an ALJ, or, in the spirit of
col |l aboration, it could have a rotating chair. Opportunities to
partici pate coul d be expanded through the use of subcommttees,
whi ch woul d likely be necessary to cover the breadth and
diversity of the markets and the substantive matters on which it
is asked to provide comments. The Council should decide its own
operating procedures, subject to the requests nmade and deadl i nes
establ i shed by the Conm ssion, and any other conditions the
Comm ssi on nmay deem appropri ate.

C. Back-out credits, hedging,
and rel ated ratenaking i ssues

1. Discussion of Parties' Views
The April 3 Report (pp. V-3 to V-5), SP2 (Appendix A,
p. 1), a nunber of the parties' briefs, and the restructuring

experience in other states denonstrate the critical inportance
to mar ket devel opnent of the rates charged for utility products
and services and the utility charges a custoner avoids by

pur chasi ng them el sewhere (al so known as back-out credits). In
Ceorgia, utility rates were increased by about 15%in order to
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encourage mgration, and the strategy worked better than
expected. '’ In Pennsylvania, rates were set administratively,
on the basis of the utilities' regulated rates. For the

hi gh-cost conpanies, the rates were initially above the market
price, and considerable mgration in those territories occurred.
For the | owest-cost conpanies, rates were set bel ow market costs
and very little mgration occurred. Now, rates are all bel ow
mar ket costs, ESCOs are | eaving, and custoners are returning to
the utilities. |In Massachusetts, fully regulated rates are
avail able to the residential class, defined as those who were on
that service at the beginning of the program New custoners and
those returning to the utility froman ESCO supplier nust take a
standard offer service, which consists of a flowthrough of the
mar ket price. 1?8
regul ated service and because custonmers could not return to that

Because market prices were above the cost of

service once they left it, little mgration has occurred.

Wil e solutions may be | ess clear, the problemis
obvious. If a customer cannot save noney by switching to an
ESCO, it will not switch; and, if the customer can save noney by
switching back to the utility, it will (unless doing so is
prohi bited). Based on this analysis and the argunents of the
parties, it appears that utility rates may be bel ow market rates
for two reasons: the stated utility rate (i.e. back-out credit)
may not cover all of the costs for providing the service (i.e.,
the rate may be subsidized); or the utility has devel oped a
supply portfolio whose hedged costs are at tines |ess than the
vol atil e spot market.

12/The extra funds coll ected were set aside to cover ESCO
uncol l ectibles and to fund expansion of utility's gas
infrastructure. For an ESCO to collect fromthe fund, it nust
submt a financial filing show ng expenses and profits. To
t he best of our know edge, no clains have yet been filed.

128Recent |y, Massachusetts has changed the standard offer service
to a six-nmonth fixed price. The utility issues a request for
bids for a fixed-price supply, including in the contract the
risk that quantities will vary. This risk is normally borne
by the utility and its custonmers after the fact, but in
Massachusetts it is factored into the initial rate.
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Regardi ng the back-out credit and potential subsidy
i ssue, the Comm ssion has begun an expedited effort to fully
all ocate all corporate costs to the products and services
offered by the utilities. Once rates are fully unbundl ed'?® the
anount a custoner saves by purchasing services fromthe
conpetitive market (the price the ESCOs nmust beat) should fully
and fairly represent the cost of providing the utility
servi ce. 13°

The question of hedging is nore difficult and nore
conplicated. In 1998, the Conm ssion addressed this issue in
the Statenent of Policy Concerning Gas Purchasing Practices®®!
light of the significant volatility being experienced in the gas
supply markets. The Statenment (p. 3) observed that the "al nost
excl usive reliance on spot or nonthly pricing does not attenpt
to manage price volatility.” In contrast, the Conm ssion
stated, marketers appear to use a nore diversified strategy.
The utilities, however, were concerned that a nore diversified
purchasing strategy that would Iimt volatility could put them
at a price disadvantage should the price of gas fall. The
Conmi ssion concluded that the utilities should consider al
avai |l abl e options and should take account, in determning their
supply portfolios, of the interest inlimting the volatility of
custonmers' bills. The Conm ssion warned that excessive reliance
on any one strategy m ght not be considered reasonabl e.

On the electric side, it appears that the utilities
have physical hedges (i.e. long-termcontracts from i ndependent
power producers or contracts obtained fromthe sale of their

in

129Thi s al so assunes that cost-based ratenmaking scrutiny
continues to ensure that conpetitive utility offerings are not
subsi di zed.

130The utilities argue that unbundling costs on anything other
than a short-run increnmental basis creates stranded costs
that, in effect, subsidize the ESCOs. These issues are
squarely presented in the unbundling track of this proceeding
and will not be discussed here.

13lCase 97- G 0600, supra.
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plants [transition power agreenents]) for a substantial portion
of their supply. Some of those contracts will expire over the
next few years, raising the questions of whether the utilities
continue to hedge a substantial portion of their supply in the
future; if so, for how long; and, if so, whether hedgi ng should
be provided for all custoners or be limted to those classes for
whi ch hedged products are not yet available fromthe conpetitive
mar ket .

In the current retail market it appears that a variety
of attractive hedged and other products are available to |arge-
use gas customers, but significantly fewer such options are
avai l able to the gas mass market. For various reasons including
the immaturity of the market, the sanme variety of attractive
options are not available for either small- or |arge-use
electricity custonmers. This is reflected in M's position that
there is no trenendous need for hedging for |arge-use gas
custoners, but offering hedged prices to such custoners for
el ectric service should be adopted as Conm ssion policy. Wth
specific regard to the transition power agreenents, M argues
that all custoner classes are "entitled" to the benefits
associated with those agreenents.

It appears that SP2 uses commodity pricing nmechani snms
to foster the conpetitive markets. For |arge-use electric
custoners it encourages the offering of a real-tinme rate option
to increase demand responsiveness, but it does not discuss
of fering hedged pricing options or the "benefits"®? of the
utilities' transition power contracts to this class. For small-
use custoners, SP2 suggests that a hedging policy for
el ectricity be adopted simlar to that for gas. As the markets
devel op and as a variety of products, including hedged

132The prices under these contracts are now bel ow market, but if
mar ket prices decline sufficiently, as mght result fromthe
construction of new supply, these contracts m ght offer only
stranded costs. If all custoner classes are provided these
benefits now, then it only seens reasonable that all custoner
cl asses will be responsible for any stranded costs that may
appear in the future.
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of ferings, becone available, utility hedging should be phased
out and utility rates would be based solely on a pass-through of
spot nmarket prices. The theory is that the volatile spot prices
will not be overly attractive to nost custoners, and mgration
to ESCOs, who could offer nore stable (i.e. hedged) prices, wll
t her eby be encouraged. *3

From the custoners' perspective all this seens
relatively straightforward, but in viewi ng the options avail abl e
fromthe perspective of fostering the devel opnent of retai
mar kets, nmatters becone nore conplex. It is generally assuned
that one can avoid or limt the inpact of market volatility
t hrough hedgi ng, which, in the long run, will result in a higher
but nore predictable cost for the commodity. |In the short run,
hedges can either reduce total costs conpared to the market or
increase them it is a ganble with the cost of the hedge (the
bet) proportional to the risk it covers. There is no way to
know in the short-run whether a hedged product will be nore
expensi ve than buying fromthe spot narket.

In addition, if the utility's price is |largely hedged
t hrough long-termcontracts, it nmay be very difficult for ESCGCs,
who have a tiny fraction of the utility's purchasing power, to
offer as attractive a product. |[|f market prices fall below the
utility-hedged price, mgration to ESCOs should be brisk; but as
soon as the price relationship reverses, custonmers will flock
back to the utilities. A stable market will have a difficult
time form ng under these circunstances, and additional problens
are created by the possibility of stranding the costs of the

utilities' hedges if custoners |eave in |arge nunbers. 3

1331 n 1997, the Conmi ssion expected "that ESCOs will offer stable
[electricity] prices if that is what consuners prefer."” (Case
94- E- 0952, supra., Opinion No. 97-5 (issued May 19, 1997),
mmeo p. 12). So far, these offerings have not materialized,
but it seenms that many consumers m ght prefer such products
were they avail abl e.

134The Massachusetts approach descri bed above avoids the utility

vol une-rel ated stranded cost problemby shifting the risk of a
change in volune fromthe utility to the supplier.
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In addition, the ESCOs have argued that they would
prefer to conpete against the spot market price plus the
utility's cost to provide commbdity service, rather than agai nst
a hedged price. Perhaps when rates are fully unbundled, this
approach can be nore successful, but to-date the ESCGCs have not
had broad success in conpeting against the spot-market price.

2. Recommendat i ons

If the primary goal is just and reasonable rates (as
recommended above), it is evident that hedgi ng should continue
to be used for small-use gas custoners and for all electric
custoners. The migration of custoners in these classes to
mar ket - based products has been |imted, suggesting that
attractive products have not yet been devel oped.*® Further, it
seens clear that the prices derived fromthe whol esale electric
mar ket are not at all times reasonable, and, probably as a
result, attractive hedged electricity offerings are not
general |y available for any class.® Accordingly, until the
whol esal e el ectricity market becones workably conpetitive and
hedged products are widely available in the retail nmarket, the
utilities should continue to offer hedged products for al
cl asses.

G ven the spectre of stranded costs created by
switching to ESCOs and then back to the utility as the market
price rises and falls relative to the utility's tariff,
consi deration should be given to requiring a fixed contract term
for hedged commodity for |arge-use customers. ESCGCs require

13°ESCOs have argued that small-use custoners are reluctant to
| eave the security of utility-provided service, but the
experience in Georgia and in Pennsylvania (at |east until
recently) suggest that significant mgration of snall-use
custoners can be expected if the conpetitive market offers
sufficiently attractive products conpared to the products
offered by the utility.

13¢This is not to say that no hedged products are avail able. For
| ar ger-use custoners hedges can be obtai ned, but their cost is
relatively high due to the volatility and relative
unpredictability of the whol esal e markets.
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such ternms to minimze their risks fromcustoners "gam ng" the
system and we see no reason the utilities cannot do the sane. !

We al so agree with M that the benefits of the
transition power contracts should be made available to al
custoner cl asses. Those classes supported the construction and
operation of the utility plants, and, if there are benefits
flowng fromtheir sale, all custoner classes should be entitled
to them The benefits should be provided in a conpetitively
neutral way, '*® and the responsibility for the costs of the
contracts should they becone stranded should al so be spread
anong all custoner cl asses.

On the gas side, it appears that the market is
of fering superior products for industrial custoners and perhaps
for larger comrercial customers, and we therefore concl ude that
no hedging is required for these custoners.®® As the gas narket
devel ops, hedgi ng shoul d be phased out for all conmerci al
custoners, % and ultimately for residential custoners.

Therefore, we recommend that the hedging portfolio
requi renents of the Statenent of Policy Regardi ng Gas Purchasing

Practices be continued for gas (as descri bed above) and be

B7Utility contract ternms should be linmted to perhaps a year or
two to avoid |ocking-up all the custoners in the market and
t her eby precluding the devel opnent of robust conpetition.

138The Conpetition Council could be asked to devel op proposed
i npl enentation plans to acconplish this result.

3%pye to the significant variation in customer class definitions
anong the utilities, a nore precise delineation of which
custoners shoul d be provi ded a hedged product and which shoul d
not will have to be determ ned on an individual utility basis.
Recommendations in this regard could al so be sought fromthe
Conmpetition Council.

140again, the Conpetition Council could be asked to devel op
proposed i nplenentation plans to acconplish this result.
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adopted for electricity. W hasten to add, however, that

t here should be sonme tenporal |limt to the physical and

fi nanci al hedgi ng contracts purchased by the utilities. |If

t hese contracts extend beyond the tinme when a workably
conpetitive whol esale electric market cones into being,
custoners may be locked-in to utility contracts and market

devel opnment could be stalled. And even if custoners are not
constrai ned under utility contracts, hedging well into the
future creates a significant exposure to utility stranded costs.
Simlar results could obtain on the gas side if hedging
contracts extend well beyond the point that the retail market
offers a variety of attractive services to residential and other
smal | -use custoners. Again, timng can be critically inportant
and that timng can differ significantly by custoner class,
dependi ng on how the market devel ops. Accordingly, the
utilities should be required to file for Comm ssion approval

t heir hedgi ng plans by fuel and custoner class, including a
conpetitively neutral mechanismto recover the costs.

A nunber of parties al so expressed concern over the
proliferation of very long-termutility rate proposals, arguing
t hat adopting such plans for conpetitive products would
seriously inmpair the ability of the markets to devel op. The
|l ong-termrate proposals appear to be based on an incentive-
regul ation theory under which utility prices are capped and a
constant incentive is thereby created to reduce costs and

1410 few parties objected to the Gas Purchasing Policy
Statenent's position that a utility without a diversified gas
portfolio will have to neet a heavy burden to denonstrate that
its approach is reasonable. One utility argued that there was
no need for such a statenment because the utilities are under a
| egal obligation to provide such products under the Public
Service Law. W are not convinced by these argunents. |If a
di versified purchasing portfolio is the prudent or legally
requi red approach, the failure to adopt the approach is not
prudent, and, under traditional regulatory practice, the
utility woul d have a heavy burden to prove otherw se. The
Comm ssion's observation in the Gas Purchasing Policy
Statenent is sinply a restatenment of the law, which is
appropriate to apply to both the gas and el ectric markets.
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therefore increase profitability.

t hat because this type of approach has been used in the past for

The argunent has been made

setting utility rates, cost-based regul ation of what are now
conpetitive services should be considered passé.

We are convinced that the establishnent of |ong-term
rate plans for conpetitive services!*®
probl ens for the devel opnent of conpetitive nmarkets. Because

creates significant

the utilities continue to control 85%to 95% of the retai
commodity market, they also account for 85%to 95% of the
commodity purchased in the whol esale market. This creates the
potential for nonopsony or oligopsony abuses, potentially for an
extended period of tine. Further, if the utilities purchase
physi cal hedges for their existing custoner base covering the
next seven to ten years of commodity purchases, the active
trading in the wholesale markets will be thin and the

devel opnment of a robust whol esal e market could be stunted. The
devel opment of the retail market could al so be danpened if a
long-termfixed price utility option were available well after a

wor kably conpetitive markets came into being. In the worst
case, these types of rate plans could guarantee that workably
conpetitive markets never develop. |If such markets devel op

nevertheless, utilities mght end up with very |arge stranded
hedgi ng costs. W cannot envision circunstances under which it
woul d be in the public interest to allow such extended pl ans.
Accordingly, we recomrend that the Conm ssion adhere to its
historic practice and allow nulti-year rate plans for

142The key to providing these incentives, however, is a true rate
cap with no provisions to allowthe utility to recoup

unexpected costs or cost overruns. |f these recoupnent
provi sions are included there is only the illusion of a cap
and the intended incentives are diluted or negated. It should

be noted, however, that a true retail rate cap on extrenely
vol ati |l e whol esal e commpdity can be extraordinarily risky,
again as shown by events in California.

43 onger-termrate plans for transmi ssion and distribution

services may well be a prudent approach, but that issue was
not exam ned in this case.

-81-



CASE 00- M 0504

conpetitive services that cover no nore than three to four
years.

We are al so concerned that incentive ratenaking
appr oaches, while commendabl e for nonopoly services, could cause
havoc in the conpetitive market. |[If rates are only |oosely
based on sone | evel of historical costs and are capped at a
negoti ated or adm nistratively-determ ned |evel, a potentially
artificial (i.e. not based on a conpetitive market) price is
established, possibly for years. |If the resulting rates
happened to track market costs, no harmto the market woul d be
done; but if they did not, the ensuing conpetition would be
bet ween regul ated and mar ket - based prices. The resulting nmarket
woul d i kely be inefficient. W accordingly recommend that
utility rates for conpetitive products and services remain based
on the utility's costs rather than being fixed regardl ess of
costs under an incentive based regul atory plan.

A final issue was raised in the case concerning the
utilities' ability to negotiate individual contracts with
certain qualified | arge-use custonmers and the potential anti-
conpetitive effect of such contracts (especially if they are
long-term. It seens clear that these special contracts play an
important role in econom c devel opnent and that the discounts
t hey provide should be continued; however, these contracts can
al so i npede the devel opnent of conpetitive energy markets,
wi t hout which future econonm ¢ devel opnent coul d be severely
harnmed. As a reasonable solution to this problem the
utilities, first, should be allowed and encouraged to offer such
contracts for electricity until a workably conpetitive whol esal e
mar ket exists. As our best estimate of when that market will
develop is three to four years in the future, new speci al
contracts and contract renewals that include electricity
commodity shoul d not extend beyond June 30, 2005. Thereafter,
the sane | evel of benefits could be provided to these custoners
by the utility in a conpetitively neutral manner through its
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transm ssi on and distribution rates.

The econom ¢ devel opnent
custoners woul d then have the dual benefits of a conpetitively

priced supply of commbdity and a di scounted price for delivery.

D. Custoner Mgration Strategies
During the course of this proceeding, a nunber of
different strategies were discussed and investigated concerning

the mgration of custonmers to the conpetitive market. The nost
draconi an approach is enbodied in the "big bang" proposals,

whi ch woul d require custonmers to accept service froman ESCO

al nost imrediately. At the other end of the spectrum a

| ai ssez-faire approach would all ow custoner mgration to evol ve
over time under the existing structure and wi thout regulatory
stimulus. Either of these approaches could be inplenented in
association with aggregation progranms, which allow groups of
smal | -use custoners to conbine their purchasing power to

i ncrease the conpetitive benefits they receive. Custoners could
al so be provided incentives to mgrate based on the rates and
services which the utilities are allowed to offer. Each of

t hese approaches is discussed bel ow.

Forced m gration of custonmers has taken a nunber of
different forms. 1In Georgia, once custonmer mgration had
reached a certain critical level, all customers remaining with
the utility were assigned to ESCOs in nunbers proportional to
each ESCO s market share.'*® A slightly less forceful method is
t he negative check-off approach used in Pennsylvania. There,
custoners were first asked if they wanted to remain with the
utility and all who did not respond were assigned to ESCGCs
followi ng a conpetitive bidding process. Mssachusetts used a

144The utility might still provide commodity thereafter, but it
is assuned that the commopdity rate woul d consist of a straight
pass-through of the spot-market price.

145The customer migration level in Georgia that triggered their

mandat ed migrati on was many tinmes higher than current custoner
m gration levels in New YorKk.
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different twist, establishing two separate categories of utility
service, with fully regulated rates available only to those
custoners who were taking that service at the tinme the program
began. New customers or custoners returning froman ESCO are
required to accept a market-based utility service. Texas offers
yet another variation; there, custoners not choosing an ESCO as
of a certain date will all be renoved fromthe utility to the
utility's unregul ated ESCO

As a general matter, we agree with the statenent in
SP2 that the forced mgration of custonmers should be disfavored
and should be used only as a last resort after nobst custoners
have voluntarily mgrated. It nay al so be advi sabl e when the
mar ket is sufficiently devel oped to consider the Massachusetts
approach, which nakes a regulated utility rate available only to
exi sting custoners. W do not recommend, however, the forced
m gration of a |arge percentage of custoners without their
consent under any circunstances.

The | ai ssez-faire approach, which has achi eved sone
success here, will likely continue to provide only slow
novenent. Neverthel ess, we reconmend it as the best of the
alternatives until workably conpetitive markets (especially at
t he whol esale level for electricity) cone into existence. Once
wor kably conpetitive markets do exist, we reconmend that the
Comm ssi on undertake nore aggressive nmeasures to foster the
m gration of custoners to the conpetitive nmarkets. This wl|
advance considerably the tinme when the utilities can be renoved
and their conpetitive service costs fully elimnated fromrates,
sonet hing that m ght otherw se be a nmatter of decades.

Aggregation of small-use custoners has al so brought
sonme neani ngful success. This approach may be one of the best
ways to confer the benefits of conpetition on small-use
custoners and to spur the retail market to increase its service
to these custonmers. This mgration strategy should be fostered
to the greatest extent possible at the present tine.

The Comm ssion has al ready experinmented with a nunber
of different prograns designed to provide financial incentives
for consunmers to mgrate to the conpetitive market. |In sone
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cases, those incentives offer a flat "sign-up bonus,” and in

ot hers delivery or customer care charges are reduced to nake

pur chases from ESCOs nore economically attractive. Another

i ncentive-based approach is to render utility rates |ess
conpetitive by any nunber of means. Utility conmodity charges
could be increased to include utility stranded costs, or utility
services could be imted to what has been ternmed "plain vanilla
service". Under one version of this approach, the utilities
regul ated and hedged rates woul d be noved gradually to a pure
mar ket - pri ce pass-through. In addition, special service
classifications and individually negotiated utility contracts
could be grandfathered and ultimately elimnated. The theory
behi nd t hese suggestions is that as the nmarket continues to
devel op and as the variety of products and services available to
consumers increases, the utilities should be renmoved from
provi di ng such services. Assunmi ng these services are attractive
to custoners, they should be willing to purchase themfromthe
conpetitive market.

At the appropriate time, any of these strategies,
except the mass migration of a | arge percentage of custoners
against their will, mght be found to be in the public interest.
The proper tinme depends on the devel opment of the retail market
which is likely to differ by fuel type, custonmer type, and
utility territory. For exanple, if nost nmedium and | arge-use
gas customers have already mgrated fromthe utilities, then the
nor e aggressive use of incentives or the establishnment of a
deadline by which the utilities will |eave that market should be
considered. But given the immturity of the electric whol esale
and retail markets at this tinme, we recommend for now a
| ai ssez-faire approach to market mgration conbined with
aggressive inplenentati on of aggregation prograns. It may be
advi sabl e to ask the Conpetition Council for reconmendati ons on
when it woul d be appropriate to use other mgration strategies
for each fuel, custoner type, and utility.
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E. Consuner Protections

In Opinion No. 97-5, the Commi ssion established a two-
tiered structure to provide consuner protections. ' Uilities
woul d continue to provide HEFPA and non-residential protections,
and the ESCOs woul d be required to provide a nore limted set of
protections. Requiring all energy providers to provide the sane
| evel of protections offered by the utilities was expected to
"act as a barrier to entry for many ESCOs, particularly smal
provi ders. "' The Conmi ssion al so decided that ESCOs shoul d not
be required to use our conplaint resolution procedures
established for the regulated utilities,!® but should disclose a
conpl aint resolution process that woul d provi de custoners access
to the ESCO at reasonable tinmes, be convenient to the custoners
| ocale, and require no fee fromthe consumer.*® Nevert hel ess,
the Conmm ssion directed Staff to nonitor conpl ai nts agai nst
ESCCs, if not attenpt to resolve them

The structure established by the Comm ssion for
i mposi ng these and ot her requirenents on ESCOs was an indirect

148\Wth RG&E adopting the single-retailer nodel, ESCOs in that
territory nust provide sonme of the HEFPA protections otherw se
provided by the utilities. Thus, the structure is now
three-fold, including the full provision of protections by
utilities, partial HEFPA protections by ESCOs in the RG&E
territory, and a |ower |evel of protections from ESCOs serving
el sewhere in New YorKk.

147Case 94- E-0952, supra, Opinion No. 97-5, p. 22.

148At | east in the conpetitive netering area, it appears that
custoners have recently been given the right to bring
unresol ved conplaints to the Conmi ssion for resolution, if a
sati sfactory resolution with the supplier cannot be reached
(Case 00-E-0165, Conpetitive Metering, nmenorandum order (ARSO
regardi ng petitions for rehearing (issued May 29, 2001), m nmeo
p. 12).

149Case 94- E- 0952, supra, Qpinion No. 97-5, pp. 24-25. The smal
clainms court dispute resolution option offered by a nunber of
ESCOs seens not to neet the Comm ssion's requirenment that the
process involve no fee for its use. |If the consuner is the
plaintiff, a fee to bring the action is required in advance
and nmay be recovered only if the consuner prevails.
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one. The ESCOs file a mninmal application with the Departnent,
but must enter into a contract with the utility under which the
ESCOis required to conply with established Uniform Busi ness
Practices and other requirenments. The ESCGCs are thus
contractually bound to provide established protections but are
not subject to nore direct regulation. Should the ESCOs fail to
live up to their commtnents, the sole renmedy available to the
Comm ssion at the nonent is to suspend their right to do
busi ness in New York.

In this proceeding, it appears that a consensus has
devel oped (and been incorporated in SP2) that all suppliers in
t he market should be subject to the same set of consuner
protection rules and that the existing rules need to be nodified
both to add protections agai nst conpetitive nmarket abuses that
did not arise in a nonopoly setting and to delete or nodify the
nmonopol y protections that are no | onger needed in a conpetitive
envi ronment whi ch provi des custoner choice. A consensus was
al so reached that the Departnent's conplaint handling procedures
shoul d be used to resol ve customer/ESCO conpl ai nts.

As the parties have largely agreed, the experience of
t he past four years, including the alnost uniform approach taken
by ot her states, *® suggest that a single set of consumner
protections should be provided by the utilities and by "ESCOs
that seek to market or aggregate electricity for retail sale to
custonmers in New York."'® For the reasons we set forth above,
we do not believe that establishing a two- or three-tiered
consuner protection structure (and thus a two- or three-tiered
market) will lead to an efficient end-state. Further, custoner

10Fgr exanpl e, Pennsyl vania required ESCOs to offer the sane
protections to consuners as did the utilities, and the
requi renent did not appear to be a barrier to entry.
Virtually all other states that have undertaken restructuring
have adopted a simlar approach.

™10pi nion No. 97-5, supra, pp. 31-32. The Conmi ssion noted that
custoners who buy for their own use and not for resale would
not be included. The issue of aggregator regulation is
di scussed bel ow.
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research suggests that the protections currently provided by
utilities are very inportant to the public, and such protections
can increase consuner confidence in the operation of the

mar kets. We are al so concerned that the existing structure is
overly conmplex and msleading. It is likely that many custoners
currently taking service froman ESCO do not realize that they
are being afforded a | ower |evel of consuner protection than
that provided by the utilities.® \Wiile the custoner remains
protected under the existing structure by returning to the
utility, it is highly unlikely, in our view, that the majority
of consuners understand these arrangenents. In our opinion, we
must nove toward a unified systemfor delivering uniform
consuner protections in the end-state. W reconmend that the
Comm ssi on request recomendations fromthe parties (or fromthe
Conmpetition Council) regarding changes that nay be required to

t he exi sting consunmer protection rules.

We al so agree with a nunber of parties who argued that
consuner conpl ai nts agai nst ESCOs shoul d be heard by a single
state agency, at least during the transition. In our view that
agency shoul d be the Departnment of Public Service, which has
both the facilities and the expertise to handl e such conpl ai nts.
We believe this approach will help devel op a degree of trust and
confidence in the new markets, which they seemto be in need of
at this point. Two possible options are available. The
Comm ssion could offer the services to the ESCOs on a vol untary
basis, with the ESCO agreeing to be bound by the outcone; or the
Comm ssion could require that the ESCOs use our processes for
resolving conplaints, as is required for utilities. W
recommend that the use of the Comm ssion's process be mandatory
and that it include all of the appeals steps offered custoners
of the utilities, including an ultinmate appeal to the

1%2Thi s |l ack of understanding may be especially pronounced for
custoners of utility-affiliated ESCOs who use the sane
corporate nane as the utility. The research shows that
significant portions of the public could not distinguish
bet ween the nane of the unregulated affiliate and the nane of
the regulated utility.
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Comm ssion. Wth this approach, those custonmers buying from
ESCOs and those buying fromutilities would both be provided a
free dispute resolution service provided by an agency with the
appl i cabl e resources, expertise, and technical know edge.

Anot her area of consumer protections that should be
addressed invol ves market information. Two types of information
are being provided by other states involved in restructuring:
reliable conparisons of utility and ESCO prices and services;
and an ESCO "report card" delivered in a user-friendly fornmat
reflecting the nature and frequency of conplaints agai nst ESCGCs.
In our view, this information is critical if consuners are to be
enabl ed to nmake informed decisions, and nore work needs to be
done in these areas in New York. At present, our web site
connects consuners to private services that offer energy price
and service conparisons. Unfortunately, they have been found to
be frequently inaccurate. Further, a listing of consuner
conpl aints by ESCO can al so be found on our web site, but the
information can be difficult to find, use, and interpret. W
recommend that inprovenents in these areas be desi gned and
i mpl enent ed. 1°3

Al'l of which brings us to the final point, the overal
structure of ESCO regul ation. The existing structure, which
regul ates the ESCOs through the utilities, separates the
Comm ssion fromthe ESCOs and interposes the utilities. Sonme of
the difficulties experienced in the devel opnent of retai
mar kets in New York (and el sewhere) suggest that greater direct
oversi ght of the ESCOs, especially during the market transition,
may be in the public interest. In our opinion, the Comi ssion

153pr gvi di ng up-to-date price conparisons can be problematic
prices change on a daily basis. Further, a nunber of ESCOs
appear to prefer keeping their prices confidential.
Accordingly, we would reconmmend establishing a price and
servi ce conparison page on the web, identifying the
appropriate utility price-to-conpare, and posting prices and
terms of ESCO service for those ESCOs willing to participate
voluntarily. Should consuners find this information useful,
it will provide conpetitive pressure for all ESCOs to
participate. |If they do not, the service can be discontinued.
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shoul d assune direct oversight of the ESCGCs' provision of
consuner protections, the resolution of consuner/ESCO
conplaints, and the provision of non-discrimnatory service by
ESCOs. Its oversight should include provision for graduated
penalties, in contrast to the existing arrangenments, in which
the only avail abl e penalty--revocation of the authority to do
busi ness--is so extrene that enforcenent is discouraged except
in the nost egregious circunstances. W recomend that the
Comm ssion adopt formal rules in these areas, to the extent it
has authority to do so. The parties should address thensel ves,
in their briefs on exceptions, to the scope of that authority.

F. M scel | aneous | ssues

1. Definitions of Terns

SP2 reflects the general agreenent of the parties that
additional precision is required in defining the various players
in the market. The existing definition of ESCO for exanple,
does not include any reference to its taking title to or
reselling electricity and natural gas conmodity.® O her
parti es have noted that distinctions should be nade in the
definitions between entities that buy and sell to end-users and
those that operate at the whol esale | evel and purchase on behal f
of utilities and other ESCOs. "Aggregation” |ikew se may need
nore formal definitions related to whether the aggregator is
non-profit or for profit and whether it perforns any billing
functions (regardl ess of whether it accepts title to the
comuodi ty).

SP2 contai ns proposed definitions of a nunber of
additional terns, to which a few of the parties suggested
changes. Because a full debate on the specific wording proposed
for these ternms was not conpl eted, these definitions need to be
considered further. The parties in their exceptions or the
Conmpetition Council thereafter should produce recomendati ons
for formal adoption.

%4pi nion No. 97-5, p. 2, n. 1.
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2. Regul ation of Aggregators

Sonme have argued that aggregators should be regul ated
to the sanme extent as ESCOs. A few suggest that certifying
aggregators may help establish public confidence in their
services and foster the devel opnment of aggregation prograns.
O hers, however, oppose any type of regulation or certification
for aggregators, arguing that any such requirenment would create
barriers to entry and Iimt the devel opnent of aggregation
pl ans.

In our view, so long as aggregators do not take title
to the coomodity, do not bill custoners, and otherw se act
solely as agents for the end-users, there is no overarchi ng need
to require their registration or to inpose on themall of the
consuner protections required of utilities and ESCOs. ™ At the
sane time, there is merit to the argunment that a voluntary
certification of aggregators could help devel op the consuners
confidence in the reliability of these market services.
Accordingly, we recomrend that the Conm ssion establish a
process for voluntary aggregator certification and consi der
i ncludi ng, anong the certification requirenents, a code of
conduct with which aggregators agree to abide. This option wll
avoid barriers to aggregators who do not desire certification
while allowi ng those to be certified who believe they wll
benefit.

3. R&E Single-retail er Mdel

As previously noted, RGE urges that if the Comm ssion
adopts Model 2, it also nmake clear that RGE need not return to
Model 2 and may continue with its single-retailer (Mdel 3)
program W noted above that R&E s programto date has not
shown significant success, but, in view of the potenti al
benefits of Mddel 3, we neverthel ess believe that additional
time should be provided to determine if this nodel can work.

1951t may be advi sable at sonme point to establish sone nininal
| evel of consuner protections or other codes of conduct for
aggr egat or s.
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Accordingly, RGXE s request should be granted at |east until
sonme significant additional experience has been gai ned.

4. Mark-Up on Delivery Charges

M requests that the Conmm ssion prohibit ESCOs from
marking up a utility's delivery service charges. Staff opposes
t he suggestion, claimng that the market should prevent any such
mar k-ups. W agree with Staff that a truly conpetitive market
with a sufficient nunber of suppliers would preclude those
suppliers frommarking up delivery services; but such markets,
as already noted, do not now exist (except in the case of |arge
gas customers). In a fewutility territories, the nunber of
conpetitors is so small that it would be possible for ESCOs to
mark up utility delivery charges w thout customers knowi ng. M
accordingly has identified a significant issue that needs to be
addressed in the near-term

In our view, the basic issue is not whether utilities
shoul d be allowed to mark up (or discount) utility delivery
charges, but whether the custonmer is aware that the supplier is
doing so. So long as the customer has full information, it can
al ways nove to another ESCO or (at least for the tinme being)
return to the utility. Accordingly, there is no need to forbid
mark ups, as M proposes, but we recommend instead that the
Comm ssion require ESCOs to disclose all changes nade to utility
delivery charges for which the ESCOis billing or reselling.

V. PUBLI C BENEFI T PROGRAMS
The questions raised by the Conm ssion in this area as
expanded and nodified by the Judges are first set forth bel ow
The anal yses done by the parties on these issues (April 3
Report, pp. VII-8 to VII1-68) and the argunments raised in the
parties' briefs are reviewed bel ow together with our
recomendat i ons.
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A.  Questions Posed

The questions posed by the Conmm ssion regarding public
benefit prograns are set forth belowin bold, with the
addi ti onal questions raised by the Judges shown in italics.

Should the gas and electric and/or energy services
companies (ESCOs) continue (or begin) to fund or
administer low-income, research & development, energy
efficiency and related public benefit programs once
competitive markets have developed (i.e. the
transition period has been completed)?

IT so, how should the programs be structured and
should the programs be uniform statewide? Should
existing, utility-run low-income programs be centrally
administered? By whom? Should centrally administered
low-income programs be run by the individual
utilities?

How can SBC supported low-income programs best be
coordinated with other low-income energy-related
programs (Utility, DSS, and HEAP, etc.)?

How should these programs be funded and at what level?
What are the alternatives to including the SBC in the
utility bill? Could the SBC be part of the NY I1SO
uplift charge? Should both gas and electric customers
contribute to and benefit from programs from SBC?
Should the utility customer funding for SBC programs
be shifted to government?

What has been the experience iIn other states and other
countries; what works and what doesn"t? Should
prepaid meters be allowed? By the utility? By the
non-utility POLR? By any ESCO?

The follow ng questions were posed for the anal ysis phase®®®:

4. Should low-income programs be mandated for any or all
service providers and for gas and electric customers?

1¢Rul i ng on Scope and Process for Phase 2 (issued October 18,
2000) .
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Should such programs be managed by services providers
(as most utilities do today), centrally (as NYSERDA
does today), or both?

Should a lifeline rate be created? For gas? For
electric?

How and by whom should such low-income programs be
funded? At what level?

How would the choice of Model 3 for the market end-
state affect the analysis?

5. Should research and development continue to be funded

from energy sales (or distribution sales) once a retail
energy market is established?

Which entities should collect the funds?
Who should set the requirements and review compliance?

How would i1t be determined that such funding, iIf
mandated, was no longer needed?

How would the choice of Model 3 for the market end-
state affect the analysis?

6. Should spending on energy efficiency and clean or
renewable energy progams continue to be funded from

energy sales (or distribution sales) once a retail
energy market i1s established?

Which entities should collect the funds?
Who should set the requirements and review compliance?

How would i1t be determined that such funding, iIf
mandated, was no longer needed?

How would the choice of Model 3 for the market end-
state affect the analysis?
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5. Should low-income programs be mandated for all

utilities, both gas and electric, during the transition
period?

Should program funding be increased in light of recent
market conditions? To what level?

Should a lifeline rate be developed for the transition
period?

How should the public (i.e., utility, NYSERDA, and
other government-based) low-income energy programs be
coordinated? Are there changes to the operation of
current programs that would improve the effectiveness
of the programs and make them more compatible with the
development of competitive energy markets?

The foll owi ng questions were posed at the March 14, 2001
prehearing conference for consideration in the parties' policy
briefs:

1. Should the relative allocation of NYPA residential
hydropower benefits be examined as a potential source of
inexpensive power for a lifeline rate (or for other use
in a low-income program)?

2. Should a Public Benefits Program Council, similar to the
Competition Council described in the second straw
proposal, be created during the transition to
competitive markets to facilitate coordination of low-
income and other public benefit programs and/or to
provide advice on future programs?

B. Low I ncone Prograns
Thi s Comm ssion has al ways recogni zed that the "aid,
care and support of the needy are public concerns . . . ", and

since 1989 has provided targeted | owinconme assi stance prograns
for the poor through the local utilities. Because energy
services are essential to the safety and wel |l -being of al

New Yorkers, it is the State's and the Comm ssion's policy that
the "continued provision of gas, electric and steamservice to
residential customers w thout unreasonable qualifications or

1“"New York State Constitution, Art. 17, Sec. 1
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| engt hy delays is necessary for the preservation of the health
and general welfare and is in the public interest."?®

In 1995, as the Comm ssion was begi nning to exam ne
restructuring the electric industry, it reiterated its concern
t hat adequate protections be nmade avail able for custonmers who
are unable to afford basic electric service: "New York has a
di stingui shed history of ensuring such protection for those who
may face financial difficulties, and this will continue
regardl ess of industry structure.” *®° |n 1996, the Conmi ssion
again noted the continuing need to exani ne cost-effective and
conpetitively neutral approaches to address "needs of customers
who may at tines face financial hardship which could jeopardize
their access to electric service."' In 1997, the Conmi ssion
establ i shed sone of the policies that woul d govern the retai
mar kets, and specifically noted that one of the roles of the
provi der of last resort (then, as now, the utility) was "to
provi de prograns to assist |owinconme custonmers."® Finally, in
its March 21, 2000 order instituting this proceeding, the
Conmi ssion noted as one of its "established val ues and
principles" the provision of "lowincone assistance prograns.

Since the Conmi ssion instituted this proceeding a
little over one year ago, significant acconplishnments have been
realized toward the goal of ensuring | owincone access to
reasonably priced energy supplies. Not all of the najor gas and
electric utilities offered | owinconme prograns when this case
began and thus the question was posed to the parties: "Should

n 162

198pypl i ¢ Service Law, 830 (HEFPA).

19Case 94- E- 0952, supra, Qpinion No. 95-7 (issued June 7, 1995),
p. 6 (enphasis added).

10Case 94- E- 0952, supra, Qpinion No. 96-12, p. 28, n. 1. The
Comm ssion also instituted a systens benefit charge (SBC) in
this opinion to provide funding for | owinconme prograns, anong
ot hers.

1%1Case 94- E- 0952, supra, Qpinion No. 97-5, pp. 10-11

2rder Instituting Proceeding, pp. 4-5.
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| ow-i nconme prograns be mandated for all utilities, both gas and
electric, during the transition period?"!® During the pendency
of this proceeding, |owinconme prograns have been established at
every major gas and electric utility, reflecting the

Comm ssion's answer to this question in the affirmative. In
sone cases, the approved | owinconme prograns include a set

di scount fromthe utility's rate.® This answers in the
affirmati ve anot her question posed to the parties concerning the
appropriateness of a lifeline rate approach to fulfilling the
policy of providing access to reasonably priced energy supplies
for all New Yorkers. Finally, and perhaps nost significantly,

t he Comm ssion indicated through its approval of higher |evels
of SBC funding that | owincome program funding should be
significantly increased!® in light of recent market conditions
(thus answering yet another of the questions posed to the
parties). Wile a specific policy of "universal service" has
not been adopted in New York for energy services, the policies
enacted by the Legislature and prograns fostered by the

Comm ssi on suggest that universal access to reasonably priced

183Rul i ng on Scope and Process for Phase 2 (issued October 18,
2000), p. 6.

184Con Edi son's program funded at $25 million over four years,
is expected to enroll 175,000 qualified | owincome custoners
by the fourth year of the program (Case 00- M 0095, Joint
Petition of Consolidated Edison, Inc. and Northeast Uilities
for Approval of a Certificate of Merger, Opinion No. 00-14
(i ssued Novenber 30, 2000), p 8). KeySpan has also instituted
a reduced rate for |lowincone custoners targeting enrol | nent
of 54,000. (Case 99-G 1469, Petition of the Brooklyn Union
Gas Conpany and KeySpan Gas East Corp. for a Milti-year
Restructuring Agreenent, Order Establishing InterimRate Plan
(i ssued Decenber 26, 2000), Attachnent, p. 23). There are
approxi mat el y 500- 600, 000 customers in New York currently
subscribing to tel ephone lifeline rates.

185/ n its January 26, 2001 Order, the Conmission approved funding
for SBC | owincome energy efficiency prograns of approximately
$27 mllion per year, an increase of alnobst 300% over prior
funding levels ($9.8 nmillion).
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energy supplies has been established de facto as the State's
pol i cy. 166

As a result of the efforts of the parties working on
| ow-i nconme issues in this case, even nore progress has been
made. Unlike nost areas where no agreenents were reached, a
broad consensus statenment was adopted regardi ng | owincone
prograns. Although a variety of opinions were expressed in the
briefs regarding inplenentation, funding, and other details, the
consensus statenment provides a firmfoundation for establishing
Comm ssion policy and for guiding future discussions of these
issues. The full text of the consensus statenment is set forth
bel ow:

Movement to End-State

1. The needs of |owincone customers during the novenent to
the end-state will continue to need to be addressed
t hrough | owi ncome progranms and other initiatives.

2. Since the needs of |owincone custoners are diverse,
they need to be addressed through a variety of
initiatives.

3. The needs of both gas and electric custoners should be
consi dered in the design of |owincone prograns.

4. Wility lowincone prograns should continue as required
in existing settlenent agreenents.

5. Lowering utility rates so that consuners can receive
| ower prices and funding | owincone prograns through
rates are conpeting goals that need to be continually
reconci | ed.

6. Utility rates may fund | owinconme prograns for the near
term In the future, the sources of funding for | ow

18These policies reflect a recognition, anong others, that the
soci etal cost of |eaving the econonmically di sadvant aged
W t hout access to energy supplies can be nmuch greater than the
cost of maintaining access for | owinconme custoners. Electric
and gas system benefits are al so achi eved by nmai nt ai ni ng
access for all citizens.
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I ncone prograns need to be exam ned on an on-goi ng
basi s.

7. Lowincone prograns, while appropriately recognizing the
di versity of needs, could benefit fromincreased cost-
ef fective coordi nati on anong comuni ty, government,
private, utility and non-profit |owincone program
provi ders.

End- St at e

1. Even in the end-state, sonme | owinconme consunmers in New
York State may spend a greater portion of their incone
on energy costs (i.e. have a greater energy burden) than
ot her residential consuners.

2. The needs of | owinconme consuners need to be addressed
in the end-state.

3. The needs of both gas and el ectric consuners shoul d be
consi dered in the design of |owincone prograns.

4. |f a Model 3 scenario is adopted in which utilities have
no retail relationship with the consunmer, other retai
service providers and/or other non-utility entities wll
have to assune responsibility for the operation of |ow
i ncome prograns previously provided by the utilities.

5. Appropriate resources should be provided to address the
needs of | owincome consuners in the end-state.

6. Lowincone prograns, while appropriately recognizing the
di versity of needs, could benefit fromincreased cost-
effective coordi nati on anong communi ty, governnent,
private, utility, and non-profit |owincome program
provi ders.

We recomend that the substance of this consensus (if
not its specific wording) be adopted as the | owincone
assi stance policy of the Conm ssion.

G ven the progress made in the past year, nmany of the
i ssues presented for resolution have al ready been resol ved.
Neverthel ess, the parties have raised a nunber of questions
regardi ng the fundi ng, programcontent, and program
adm ni stration of | owinconme prograns.
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1. Funding
It is inmportant to first note that the parties agreed

t hat conpetition-based approaches to providing reasonably priced
service for all custoners should be the highest priority.
Per haps the very best | owincome program woul d be one that kept
the cost of energy relatively |low for everyone (this is not to
suggest that low prices will address all |owinconme needs). It
is ultimtely expected that the conpetitive discipline that wll
be brought to the energy markets will have just such an inpact.

Anot her mar ket - based approach that has been
successfully used to bring |ower prices to | owincone custoners
is the concept of aggregation, the pooling of the buying power
of large groups of individuals. Wile nmeaningful successes have
been achi eved in New York, especially at the county level, the
use of aggregation for |owincone and other | ow use custoners is
far fromubiquitous. Significant savings not being realized
today are potentially available with the expanded i npl enentation
of this approach (which provides the additional benefit of
hel pi ng further the devel opnent of retail conpetition for small -
use custoners). W therefore strongly recomrend an expansi on of
t hese prograns as one of the best ways to provide the benefits
of conpetitive markets to the broad group of smaller-use
custoners, including the | owincome popul ation. Because these
prograns al so provide system and nar ket devel opnment benefits,
funding to support aggregation efforts have been provided
t hrough the SBC

A nunber of parties expressed concern that utility
rates would be forced even higher if program funding through the
utilities was increased fromtoday's levels. G ven the
substantial increase in funding provided during the pendency of
the case, we see no need to increase funding at this tine.
However, in light of the unexpected twi sts in nmarket devel opnent
to date, we recommend that the Comm ssion closely nonitor the
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i mpact of future nmarket devel opment on | owi ncone cust onerst®’

and preserve its option to increase (or decrease) funding |evels
as circunstances evol ve.

Anot her fundi ng i ssue concerns | owincone prograns for
gas customers. A gas SBC to fund such prograns (as well as
ot her energy efficiency prograns) was opposed on the grounds

that gas is in direct conpetition with oil, which does not
support |owincone prograns, and that a gas SBC would hurt the
gas industry's conpetitive position. It was also argued that

el ectric custoners already pay for such prograns in their
el ectric rates and should not be billed again in their gas
rates. The Conmm ssion recently declined to address whether a
SBC for gas was appropriate, noting that the i ssue was bei ng
exam ned here. %8

The objections to the creation of a gas SBC rai sed by
the parties in this proceeding are not convincing. Wile oi
and gas are conpetitive fuels, their relative conpetitive
positions are significantly different. Q1 is available
everywhere, while gas is |limted to its system of pipes; gas has
a nonopoly franchise (for delivery) while oil deal ers conpete
agai nst each other in the sanme territory; and, perhaps nost
inmportantly, gas utilities have a POLR obligation to provide
| ow-i ncone prograns’® while oil dealers do not. G ven the |ega
obligations of the gas utilities as regul ated nonopolies and the
Comm ssion's unequi vocal policy requiring those utilities to

1®7The inpact of energy rates on | owincone consuners can be best
nmeasured by the "energy burden” borne by the customer. The
burden is the percent of a custoner's incone that is spent on
energy, which can be used as a general gauge of the relative
i npact of a change in energy prices. Should future
energy-price inpacts increase the energy burden on the poor,
t he Comm ssion shoul d consider funding these prograns at a
hi gher | evel (See April 3 Report, p. VII-28.)

168Case 94- E- 0952, supra, Order Continuing and Expandi ng System
Benefits Charge for Public Benefit Programs (issued
January 26, 2001), pp. 8-9.

1%9Case 94- E- 0952, supra, Opinion No. 97-5, pp. 10-11
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provi de | owincone prograns, it is difficult to conclude that
the costs of those public policy prograns should not be
supported in gas rates.

We are al so unconvinced by the equity argunment. An
el ectric and gas custonmer of a combination utility is paying
only once for both electric and gas SBC | owi ncone prograns in
its electric rates, but custonmers of an electric conmpany (e.g.
Con Edi son) and a separate gas conpany (e.g. KeySpan) are paying
for gas and electric |owinconme prograns in their electric bil
and again for gas |owinconme programs in their gas bill.' 1t
seens to us that there is already sone inequity in the way these
prograns are funded, and there nay al so be an unintentional
cross subsidy of sone gas utilities which are a part of a
conmbi nati on conmpany. ! In any event, it seems only proper that
gas-rel ated program benefits (whether bestowed by the utility or
by NYSERDA fromthe SBC) be funded through gas rates.
Accordingly, we recomrend that the Conm ssion establish a gas
SBC to fund the future delivery of gas-related benefits for |ow
i ncome consuners. 172

Anot her issue that falls under the general topic of
funding is the possibility of reallocating sone amount of NYPA
hydropower to | owinconme custoners. A few parties believed the
i dea worth pursuing, but nost objected. Sonme argued that such a
real | ocati on woul d not be possible under the current |aw, and
ot hers noted that some group will end up paying the price for

170The cost of KeySpan's and NFGDC s | ow i ncome programs are
included within their rates, but the cost of SBC supported
energy-efficiency and | owincone program benefits provided to
their custonmers are supported through Con Edison's or
Ni agara Mohawk's or NYSEG s rates.

Ywhet her a subsidy exists depends on whether the utility
recovers the cost of its own progranms in both gas and electric
rates or only in electric rates. Both situations currently
exi st in New York.

72\\¢ are not recommending an increase in total SBC collections.

Once gas SBC revenue | evels are set, SBC collections through
electric rates can be adjusted as appropriate.
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the | owincome program (i.e. the group that lost its NYPA
allotnent). W agree with the parties that the law |ikely
precl udes these efforts now, but, perhaps nore inportantly, the
entire issue of the allocation of this extrenely inexpensive
power is in essence a political question. W doubt it possible
to establish now a | owincome program supported in part by a
hydr opower allocation, unless it were acconplished in the
context of an overall review of NYPA s power allocations. This
is well beyond the scope of the Comm ssion's jurisdiction and we
do not believe that further efforts in this area at this tine
woul d be fruitful.

Finally on the question of |owincone program funding
is the end-state issuel” of the proper roles of the Legislature,
the Comm ssion, and the utilities. Some argue that | owincone
prograns address social issues that should be left to the sole
di scretion of the Legislature. They correctly point out that
general purpose funding through incone taxes is a significantly
| ess regressive nethod of collecting funds for such prograns
than funded through utility rates. Qhers point out, also
correctly in our view, that |owincone prograns provide system
benefits as well as societal benefits, and that the custoners
using the system and receiving the benefits should contribute to
their cost. Sone were concerned that the uni que and inportant
role the utilities play in inplenmenting a portion of the | ow
i ncome progranms mght be lost if the funding and operation of
t hese prograns were centralized and funded t hrough state taxes.

The vast majority of the energy assistance afforded
the | owinconme popul ation is now funded through state and
federal taxes. Another significant portion is provided by
private charity, including contributions solicited and di sbursed

3While a few parties object to funding such prograns through
rates even during the transition, nost parties recognized, as
has the Comm ssion, that the benefits provided by these
prograns cannot be provided by the conpetitive market and that
t hey shoul d be continued during the transition. Until other
fundi ng sources are created or these services are otherw se
provided, it is assuned that funding during the transition
will continue through utility rates.
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by the utilities. The remaining portion of the assistance,
which is funded through utility rates, is relatively small and
supports targeted prograns where needs m ght not otherw se be
met or where the utilities' expertise and resources can best be
brought to bear. G ven that sone benefits are provided by these
prograns for all utility systemusers and that the vast majority
of |l owinconme benefits are already being provided by the

Legi slature, we see no need to reconmend that funding through
utility rates be discontinued in the end-state. It seens to us
that a fair bal ance anong the fundi ng sources now exi sts.

2. Program Content and Adm ni stration

Experi ence suggests that the needs of |owincone
custoners are extrenely diverse as are, accordingly, the
prograns that have been devel oped to neet them Sone prograns
use direct grants or reduced tariff rates to address energy
affordability, while others provide assistance with efficient
energy use or training in budget managenent. |In addition, the
numer ous public and private parties who adm ni ster the prograns
are as diverse as the progranms thenselves. Wile these
arrangenents for providing | owinconme prograns do a good job of
identifying and addressing the variety of needed services, they
suffer froma |lack of effective coordination

Most parties believed the broad m x of program
el enents was the correct approach and shoul d be continued, but
sonme objected to the concept of reduced tariffs or the
establishment of lifeline rates. They argued that such prograns
sinply increase rates for all other custoners, and others noted
t hat di scounts do not address often needed energy efficiency or
ot her types of assistance. It was also argued that offering
such di scounts to custoners who were current in paying their
utility bills was providing an econom c benefit to people who
"obviously" did not need it.

Rat e di scounts to qualified, incone-eligible custoners
can be an efficient way to naintain economcally distressed
househol ds on the system Keeping themon the system provides
benefits to all custonmers using the utility system by retaining
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t hese custoners' contribution to fixed costs and avoi ding the
greater costs to society (and to the utility system) that would
result froma custoner's separation.™ Further, the argunent
t hat custoners who are current on bills have no need for a
lifeline discount is unpersuasive. PULP describes well the
"Hobson's Choice" faced by | owincone custoners whose househol d
expenses exceed their budgets. Custonmers who forgo purchases of
food or other necessities to stay current on their energy bills
are not "free riders" (i.e. being given a benefit they do not
need) and are no less in need (and deserving) of assistance than
t hose custonmers who choose the opposite course of action. It is
true, however, that a lifeline rate alone will not address many
of the needs of |owinconme custoners. Accordingly, we recomend
that lifeline rates be considered an integral conponent of
| ow-i nconme prograns crafted in the future.

Al t hough parties generally supported the need for
i ncreased program coordi nation, they were divided on the notion
of a public benefits programcouncil. Mny parties supported
t he concept; however, sone parties argued that its creation
woul d add anot her |ayer of adm nistrative conplexity and cost.
O hers were concerned that a council would have too little (or,
conversely, too nmuch) authority, resulting in a body that either
cannot function effectively or is unresponsive to |ocal needs.

| ncreased coordination is especially inportant as the
transition to conpetitive markets unfolds. Program changes w ||
likely be required on an on-going basis as the energy purchasing
par adi gm evol ves. One exanple of the conflict between
hi storical programdelivery and the new conpetitive market
i nvol ves the distribution of enmergency HEAP (Hone Energy
Assi stance Progran) benefits through the Ofice of Tenporary and
Disability Assistance. Enmergency HEAP paynents are nmade only to

74t is worth noting that these system and societal benefit

justifications are very simlar to those that have been
advanced in favor of econom c devel opnent prograns for
financially strapped businesses. Those prograns differ from
| ow-i nconme prograns chiefly in the class of distressed

cust oner targeted.
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utilities because they al one can di sconnect the custoner's
distribution service. This restriction is intended to conport
with the requirenents of the federal statute that such funds be
avai l able only to households in crisis (42 U S.C. 88261(e)), but
the effect is to create a barrier to the participation of |ow

i ncome households in retail access. The interested parties
shoul d work together to develop rules that will overcone those
i npedi nents to affording | owincome custonmer access to the
benefits of conpetition. A coordinating council, even if
limted to an advisory role, could be of significant assistance
to these efforts.

In our view, a public benefits program council could
i ncrease coordi nation anong the variety of prograns, mnimze
adm ni strative costs, avoid duplicative efforts, and better
target the resources available to address | owincone custoner
needs. While we acknow edge the difficulties involved in
establishing such a council, the potential benefits from
i ncreased program coordi nati on outwei gh the potential costs. W
recommend an approach that builds on the structure of an
exi sting organi zation (the SBC Advisory Goup or the LIFE
Steering Conmittee are possible candidates)!’™ in order to
m nimze additional conplexity and costs. Such a group should
i nclude anong its nenbership representatives of agencies who
deliver benefits at the local level, as well as individuals with
sufficient authority to see to it that its reconmendati ons are
ef f ect ed.

Anot her issue involving the operation of these
progranms concerns the continuation of the utilities' role in the
end-state. As a nunber of parties noted, the answer to this
guestion probably depends on the final structure of the market.
As long as utilities retain sone retail relationship with their
custoners, it seens reasonable to assune that they would

175Because the LIFE Steering Conmittee nenbership appears to be
broader, we would recommend that group as the core of the
council. However, the suggestion of a council was raised |ate
in the proceeding and the parties are encouraged to put forth
alternative suggestions in their exceptions briefs.
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continue to provide these programs.™® If all utility retai
relati onships with customers were elimnated (as in the single-
retailer nodel or Model 3) and if the definition of POLR service
continued to include | owincone assistance, this obligation
woul d likely fall on the POLR ESCOs.!”” For the foreseeable
future (or at least through the end of the current SBC funding),
however, it is expected that the utilities will maintain retai
relationships with residential custonmers and will continue to
provi de such prograns.

Anot her issue in the programcontent area invol ves the
use of pre-paid neters in the context of |owincone prograns.
Wil e our survey of prograns in other states and countries
reveal s that prepaid neters have been utilized, we conclude that
their use in New York would be inappropriate as an approach to
| ow-i nconme issues, or for any other purpose. The goal of
| ow-i ncome prograns is to ensure access to service for custoners
who nmay face financial difficulties, but prepaid nmeters perform
t he exact opposite function. The nost basic protection that can
be extended to a consuner against termnation of service is
adequate notice of the inpending term nation. New York |aw
requires a witten notice of term nation, and sets the m ni mum
time limt at 15 days (Public Service Law, 832(2)(d)). By its
very nature, a prepaid nmeter provides no such notice. Unless
there were a nodification to the law, we do not see how prepaid
nmeters could be considered for use in New York, and we strongly
oppose their use in the context of |owincone prograns.

We return finally to the question of whether a policy
of universal service should be adopted for the regul ated energy
mar ket. As noted above, the Constitution, |laws, and regul atory

17®This statement is equally true regardi ng special needs
prograns for the elderly, blind, and di sabled and those on
life support equi pnent.

"Much nore coul d be done by the ESCOs today in providing | ow
i ncome program services. NYSERDA solicits conpetitive bids to
provi de these services on an ongoi ng basis, and we woul d
encourage the ESCOs to take greater advantage of these
opportunities.

-107-



CASE 00- M 0504

practices in New York have established de facto a universal
servi ce phil osophy, and, if properly defined, a universal
service policy should be formally adopted. Wiile the goal of
such a policy would be to provide access to reasonably priced
electricity and gas for every resident of the State, it is

i mredi at el y obvi ous that attaining 100% of the goal is unlikely.
In our view, this is not a reason to reject the policy.

Uni versal service in telephone has had a simlar goal, but we
have not yet achieved, nor are likely to ever achieve,
100% t el ephone penetration. Simlarly, access to natural gas
supplies will be limted to the existing reach of the utilities
pi pelines and to those areas into which the pipelines can be

economi cal |y expanded.!® Electricity is no different, and both
must have the limtation that service provided nust be paid for.
Subj ect to these limtations, however, we recommend that the

exi sting de facto policy of universal service be formally
adopted for gas and electricity in New York.

C. Energy Efficiency and Research & Devel opnment
Section 5 of the Public Service Law obliges the
Comm ssion to “encourage all persons and corporations subject to

its jurisdiction to forrmulate and carry out |ong-range prograns,
i ndi vidually or cooperatively, for the performance of their
public service responsibilities with econony, efficiency, and
care for the public safety, the preservation of environnental
val ues and the conservation of natural resources.” In

Opi nion No. 96-12, the Conmi ssion established a SBCin electric
rates to continue the funding of public benefit prograns

78Similar to the need for infrastructure expansion previously
noted, it seens that it would be in the State's best interest
to expand the gas infrastructure wherever it mght be
economcally utilized. Such expansions (in conjunction with
needed reinforcenents to the existing system would inure to
the benefit of all gas custoners and could stinulate the
economc growh of the State. G ven the potential system
benefits of appropriate distribution expansion, it nmay be
worth expl oring additional funding support for such efforts,
either through rates (as Georgi a has done) or by other neans.
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unlikely to be supported by the marketplace during the
transition to retail conpetition. The Conm ssion recently

conti nued and expanded the SBC through June 30, 2006, '® funding
energy conservation, renewable energy, and research and

devel opnent (R&D) prograns (as well as |owincone prograns as
not ed above). There is no correspondi ng SBC applicable to gas
rates, and, as far as we are aware, expenditures by gas
utilities in energy efficiency areas are at nost fairly small .8

Because the Comm ssion has al ready addressed the need
for the continued funding of energy efficiency and research and
devel opnent progranms during the transition, the efforts of the
parti es have focused on the appropriate funding and
adm ni stration of these prograns in the end-state. In contrast
to areas where market solutions are never expected to fully
address public benefit needs, it is expected that markets w ||
eventual |y supply an adequate |evel of energy efficiency
products and services, renewable energy options, and research
and devel opnment funding. Therefore, an inportant part of the
SBC prograns will be to develop strategies both to determ ne the
poi nt where continued funding is no | onger needed and to hasten
the tinme when that point is reached.

A nunber of barriers to the provision of these
services by the marketplace exist today. |In the area of energy
efficiency, these barriers include high initial costs of
i npl enentation, lack of information and capital, and a
relatively | ow level of stocking, pronotion and advertising of
t hese products. In the area of research and devel opnent,
barriers include performance uncertainties, immture supply and
service infrastructure, and | ack of nmarket incentives to spur
private investnent. NYSERDA's SBC prograns have been designed

0

17%Case 94- E- 0952, supra.

180s utilities do fund their own research and devel opment
prograns and the stand-al one gas conpani es (KeySpan and NFGDC)
fund their own |owincone prograns. And, as previously noted,
SBC | ow-i ncone energy efficiency prograns provi de energy
ef ficiency benefits to gas custoners, funded through the
el ectric SBC
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to ultimately overcone these barriers and to spur conpetitive
solutions for their permanent renoval.

There are no hard and fast rules for determ ning when
fundi ng renmai ns necessary or becones unnecessary, or at what
| evel funding should be provided. Therefore, exit strategies
shoul d enconpass situations where nmarket barriers have been
permanently | owered, as well as those where conti nued
intervention is no |longer cost-effective. It is not possible
now to identify a date certain by which either of these exit
conditions will occur. Therefore, it is not possible to
determ ne whether utility rates will continue to support energy
ef ficiency, renewabl e energy, and research and devel opnent
prograns, either in the market end-state or past the end of the
currently approved funding for the SBC in 2006.

It does seemreasonable to conclude, however, that
there should cone a tinme when the funding for such prograns from
el ectric and gas rates will no | onger be required. To help the
Comm ssion determ ne when that tinme may arrive, we renew our
recommendation for a public benefits programcouncil, to provide
gui dance, advi ce and reconmendati ons concerni ng these prograns.
The counci| should include a bal anced nmenbership, representing a
vari ety of viewpoints on these issues, and should be charged
with foll owi ng market devel opnents in these areas.

Energy efficiency, renewabl e energy, and research and
devel opnment program funding will not likely be required forever,
and it is expected that the SBC for these purposes can, at sone
point, be elimnated. W recomend that the progress of these
prograns be closely nonitored and that the prograns be renoved
fromrates as soon as it becones clear that they are no | onger
needed or are no | onger effective.

VI. COVWM SSI ON AUTHORI TY AND RELATED LEGAL | SSUES
A | nt roducti on

In a ruling issued January 11, 2001, we sought comment
on several |legal issues that had arisen during the coll aborative
nmeetings. W cited the specific questions of whether, under
current law, "utilities may be directed by the Conm ssion to
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cease providing coommodity to custoners and whet her the
Comm ssion may require customers to be switched froma utility's
commodity service to that of an ESCO, " but we invited comment as
well on "any other legal issues related to the scope of the
Conmmi ssion's authority that require resolution."® W noted
al so that parties mght wish to react, in their briefs, to the
position paper on gas commodity issues that had al ready been
submtted by the law firmof Cullen and Dykman, counsel to
KeySpan. At the pre-hearing conference on March 14, we
authorized reply briefs on | egal issues and requested Staff to
address itself, inits brief, to the concept of "realistic
apprai sal" insofar as that concept mght apply to defining the
Comm ssion's jurisdiction to require utilities to exit nmarkets
t hat beconme workably conpetitive; a later e-mail to the parties
menori al i zed those steps.
Briefs on |l egal issues have been submtted by Con
Edi son (jointly with Orange and Rockl and), KeySpan (in the form
of the Cullen and Dykman nenp), NFGDC, N agara Mhawk, NYSEG
RG&E, SCMC, NEM NESPA, Anmerada Hess, CPB'®2, PULP, the AG and
Staff. Reply briefs were submtted by Con Edi son, KeySpan,
NFGDC, Ni agara Mhawk, NYSEG SCMC, NESPA, CPB, PULP, and Staff.
In general, the utilities strongly question the
Commi ssion's authority to take the steps at issue w thout new
| egi sl ation, while the ESCO and mar ket er organi zati ons believe
exi sting |l aw provides the needed authority. Less predictably,
per haps, PULP, the AG and Staff suggest the authority is or may
be | acking, while CPB believes it exists. At this highest |evel
of generality, the issue is a classic one of the degree to which
statutes enacted in one econom c context |end thenselves to
reinterpretation by adm nistrative agencies and courts in |ight
of new econom ¢ devel opnents.

18lCase 00- M 0504, Procedural Ruling (issued January 11, 2001),
p. 1.

182The filing we refer to as "CPB's Initial Brief" is captioned
"Reply Menorandum of Law," presumably referring to the Cullen
& Dykman menor andum
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The parties argue that general issue and nany nore
specific ones at sonme length and with considerable creativity
and vigor. W wll not attenpt to report and assess all the
byways of those argunents and will confine ourselves to the
principal points raised. W begin with a review of the two
statutes and three cases that are nost often cited, with
strikingly different interpretations, by both sides. W then
present highlights of the parties' argunents and set forth our
own concl usi ons and recomendati ons.

B. Legal Context

1. Statutes

The obligations of gas and electric utilities in New

York State to provide service to customers requesting it are
i nposed by Transportation Corporations Law (TCL) 812, governing
non-residential custonmers, and by Public Service Law (PSL) 831,
governing residential custoners. (PSL 831 is part of the Honme
Energy Fair Practices Act [HEFPA, PSL Article 2, as anended],
enacted in 1981; until then, TCL 812 applied to residenti al
custoners as well.)

TCL 812 provides in pertinent part as foll ows:

Except in the case of an application for
residential utility service pursuant to
article two of the public service | aw, upon
witten application of the owner or occupant
of any building within one hundred feet of
any main of a gas corporation or gas and

el ectric corporation, or a line of an

el ectric corporation or gas and electric
corporation, appropriate to the service
request ed, and paynent by himof all noney
due fromhimto the corporation, it shal
supply gas or electricity as may be required
for lighting such buil ding.

PSL 831 provides in pertinent part as foll ows:

Every gas corporation, electric corporation
or municipality shall provide residential
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service upon the oral or witten request of
an applicant [subject to various conditions
not pertinent here].

What is significant for purposes of analysis here is
that neither the verb "supply” in TCL 812 nor the term "provide
service" in PSL 831 is defined by the statute. It is undisputed
that in 1909, when TCL 812 was first enacted, '®® and even in
1981, when HEFPA was enacted, both terns contenpl ated sale and
delivery of commodity by the jurisdictional utility, since
alternative arrangenents were |argely unknown. Alternatives are
now very nuch in evidence, and, as noted, the parties dispute
the significance of those devel opnments for the meaning of the
st at ut es.

2. Case Law
Three cases figure promnently in the parties
argunents. In Rochester Gas & Electric Corporation v. PSC, 71
NY2d 313 (1988) (RG&E), the Court of Appeals sustained the
Comm ssion's order, pursuant to new y-enacted PSL 866-d,
requiring a gas corporation to transport custoner-owned gas if

the utility has the capacity to do so and certain other
conditions are nmet. In rejecting R&E s claimthat the statute
and the Conmm ssion's order fundanentally changed the nature of
its business, which RGE considered to be the transport and sal e
of its own gas, the Court said, in pertinent part, that

...plaintiff is not being conpelled to offer
service greater or different than authorized
by its original charter. Gas corporations
are charged with the duty of supplying gas
for public use [citations omtted] and none
of the statutes regulating plaintiff
indicate that duty is to be fulfilled only
by selling its own gas [citations omtted].
The transportation of custoner-owned gas

al so results in gas being supplied to
menbers of the public and is thus consistent

181t was initially TCL §62.
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with the general duties inposed upon gas
corporations. The statute nay force
plaintiff to do sonething which, as a matter
of form differs fromwhat it has
custonmarily done because it no | onger has
title to all the gas in its pipelines. The
substance of the transactions is the sane,
however; the conmpany provides gas to the
community, sonmething it has always done and
is obliged to do.

As wll be seen, the parties offer radically different views of
the nmeani ng and i nport of that passage. For now, it nay be
noted that though the case arose in a gas context, its
reasoni ng, whi chever way understood, would apply to the nerchant
role of an electric corporation as well.

The second case, Energy Association of the State of
New York et al. v. PSC et al., 169 Msc.2d 924, 653 NyS2d 502
(Sup. &. Albany Co. 1996) (Energy Association) involved a
chal l enge to various aspects of the Conm ssion's 1996 deci sion
on restructuring of the electric industry.® The court there
broadl y sustained the Comm ssion's powers to carry out the
underlying goals of the Legislature; it declared, anong ot her
t hi ngs, that:

The Public Service Lawis a blueprint within
whi ch the Public Service Comm ssion is
charged with the governance of the energy
resources of the State of New York within
the guidelines therein set forth.

* * * *

| f and when the PSC |ightens regul ati on of
generation to accommopdate conpetition, the
justiciable issue will be whether such
action rationally advances the Legislature's
pur pose of bringing custoners "just and
reasonabl e" electric service. That is the

| egi slative standard, to be determned in
particul ar cases by PSC expertise, subject

184Cases 94-E-0952 et al., Electric Conpetitive Opportunities
Proceedi ng, Opinion No. 96-12 (issued May 20, 1996).
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to judicial review to guard agai nst
arbitrary and caprici ous deci sions.

In contrast to RG&E, where the very neaning of the Court's
deci sion is understood differently by the parties, Energy
Associ ation offers sinply a statenent of the generally accepted
theoretical relationship anong a Legislature, a statute, and an
adm ni strative agency. The difference between the parties is
really one of degree; they take very different views of how that
t heory should be applied to determ ne the reach of the agency's
di scretion in the matter at hand.

Finally, in PULP et al. v. PSCet al., (Sup. ¢
Al bany Co., Index No. 5409-96, slip op. issued April 29, 1997),
the court dism ssed for lack of standing PULP's challenge to a
Comm ssi on order holding that HEFPA did not apply to non-utility
gas marketers. The court nonethel ess di scussed the substantive
i ssues presented, finding that the Conm ssion's decision was
sound. It concluded that discussion as follows:

To summari ze, neither the statutory or

regul atory | anguage, the |egislative

hi story, decisional |aw nor |ogic conpels

t he conclusion urged by plaintiffs that gas
mar keters nmust be required to conply with
HEFPA' s provisions. The PSC s Opinion
ensures that all residential consuners wll
continue to be covered by HEFPA's
protections unless they chose to trade the
Act's protections for conpetitive gas prices
in the purchase of gas from gas marketers.
Consuners may sinply do nothing, and fully
retain the HEFPA consuner protections in al
aspects of gas service fromtheir LDCs

[l ocal distribution conpanies] or |ocal
utility. The critical point is that HEFPA
protections continue to be avail abl e through
LDCs, giving effect to the fundanental

| egi sl ative intent of ensuring service on
reasonable terns [citation omitted].

185g] i p. op. pp. 27, 29.
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Here, too, the parties dispute the inport of the court's
statenent (and some suggest it should, in any event, be

di sregarded as dicta, in view of the dism ssal of the case on
grounds of standing).

C. Argunents on the Principal |Issues
1. Uilities

The utility parties deny, to varying degrees but with
consi derable overlap in their argunents, the Comm ssion's
authority to require themto cease providing comodity or to
transfer custoners fromutilities to ESCOs. As al ready noted,
we here set forth only highlights of their argunents; and at
this Il evel of generality, we attribute many of argunents to "the
utilities" rather than to individual parties.® W do not
thereby inply that all utility parties necessarily join in al
of those argunents or that their positions are uniform

As an initial matter, it should be noted that Con
Edi son chal | enges the prem se that the | egal issues are ripe for
decision. It asserts that the legal decisions are likely to
depend on specific facts and circunstances and that assessnent
of the legal issues should await greater clarity regarding the
substantive direction in which it is proposed to nove. NYSEG

in contrast, suggests that consideration of these issues is, if
187

anyt hi ng, overdue.
The utilities contend, first, that their statutory
obligation to offer commodity is unanbi guously stated in the
"supply" and "provide service" provisions of TCL 812 and PSL
831; if they do not offer comodity, they are not supplying and
serving custoners but sinply offering themthe opportunity to be
supplied and served. |In the event the statutes are consi dered
anbi guous--i nasnmuch as "supply” and "provi de service" are not

18The nost conprehensive statenents of the position are in the
Cul l en and Dykman neno and the NYSEG initial brief.

8'NYSEG s Initial Brief, pp. 3-4. (As used in this section of

t he recommended decision, "lInitial Brief" and "Reply Brief"
refer to the briefs on |legal issues.)
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defined terns--canons of statutory construction require
interpreting the term nology as of the tinmes the statutes were
enacted. Such an interpretation would lead to the concl usion
that utilities nmust supply commobdity, since no alternative to
bundl ed service was known or contenplated at the tine. A
sim lar conclusion, they argue, is suggested by the need to read
HEFPA |iberally, given its status as a renedi al statute, and by
the need to ascribe significance to PSL 866-d, whose enact nent
woul d have been unnecessary had the Conmm ssion al ready enjoyed
unbundl i ng authority.

Beyond those statutory obligations, the utilities see
a common-| aw obligation to serve, as a quid pro quo for the
grant of a franchise. KeySpan recognizes the possibility that,
in the absence of the statutes, this comon-I|aw obligation could
evol ve into one contenplating transportation service only but
suggests that outcone should not be relied on;'® NYSEG bel i eves
the non-statutory duty to serve would survive repeal of the
statutes and coul d be overcone only by specific |egislation.

The utilities see little if any authority on the part
of the Comm ssion to negate these obligations of the utilities,
a step that would be inplicit in any order directing themto
give up the sale of commodity or requiring custoners to be
switched froma utility's commodity service. Nor could the
Conmi ssion order custoners to |eave their utilities, for the
added reason that the statute governs the acts of jurisdictional
conpanies in providing utility service but not the acts of
custonmers in purchasing it. They stress that the Conmi ssion
enj oys only those powers granted or necessarily inplied by its
statute and see no such authority here.® Some argue that this
is not the kind of issue on which courts would defer to an
agency's construction of its statute, and N agara Mdhawk asserts

188cyl | en and Dykman Meno, p. 5.
18NYSEG s Initial Brief, pp. 25-26.
1901 d., pp. 36-37.

191Gee, especially, NYSEGs Initial Brief, pp. 27-34.
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that even if the Conm ssion had the authority in question, its
exercise on the facts here presented woul d be unwarrant ed. 1%

In a line of argunent to be described bel ow,
proponents of the Conmi ssion's authority rely to varying degrees
on the three relatively recent cases cited in the previous
section. The utilities dispute either the pertinence of the
cases or the proponents' understanding of them The differing
interpretations of these cases can be nost clearly presented in
juxtaposition to each other, and the utilities' argunents
accordingly will be described, together with those of the ESCOs
and marketers, under the next headi ng.

Several utilities stress the risks of uncertainty
associated with a nmurky | egal situation. KeySpan, for exanple,
notes its previously declared interest in exiting the merchant
function, but would want to do so only "in a | egal environment
in which all parties are assured that the State's utilities may
permanently elimnate their nmerchant and other retail functions
wi t hout fear that they may subsequently be required to reinstate
t hose functions in response to changes in regulatory policy or
revised judicial interpretations of the existing statutory and

"193 |t describes in sonme detail, as does

conmon | aw framewor k.
RGE, the risks, potential costs, and practical difficulties of
re-creating a utility merchant function in response to a
judicial invalidation of a Conmi ssion order directing its
abolition.!® KeySpan accordingly urges that the Conmission, if
it takes the contenpl ated steps w thout new | egi sl ation, at

| east delay inplenmentation of its order to allow tine for

judicial review.

192\j agara Mohawk's Reply Brief, pp. 6 et seq.
19KeySpan's Reply Brief, p. 2.

941d., pp. 3-5; R&E s Initial Brief, pp. 4-8.
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2. Oher Parties Questioning
the Commi ssion's Authority

Staff |ikew se concludes that TCL 812 and PSL 830
require utilities to supply combdity to customers requesting it
and therefore preclude the Conm ssion fromtaking the actions
under consideration. (Staff stresses, however, contrary to sone
utility positions, that utilities are not obligated to offer a
bundl ed sal es and transportation service, and that the
Commi ssion is free to require the unbundling of cormmobdity and
transportation rates.) Nor does Staff see any basis for the
actions in question in the "realistic appraisal” concept, under
whi ch t he Comm ssion has broad authority to interpret and apply
the PSL in light of its realistic appraisal of the pertinent
circunstances. In Staff's view, the parties citing "realistic
appraisal"™ fail to analyze the specific wording of TCL 812 and
PSL 831 and "rely upon broad Comm ssion power over rates and
service that is inapplicable to statutory commandnents t hat
utilities supply all custoners upon demand. 1

The AG takes the view that the relevant statutes can
reasonably be interpreted (on the basis of both plain nmeaning
and canons of construction) to require utilities to offer
commodity; that there may al so be a conmon-law obligation to
serve; and that this mght be the kind of issue on which courts
decline to defer to an agency's interpretation of its enabling
statute. He therefore concludes that "it is uncertain that the
courts woul d sustain Conmm ssion determ nations that utilities
are not obligated to provide electricity and gas as a conmodity
and that retail custoners may be involuntarily switched froma
utility's comodity service to that of an ESCO "%

Asserting that the Comm ssion "has no authority over
the action of custoners, " PULP sees no basis on which the
Comm ssion could direct a custoner to take service from any

19gtaff's Reply Brief, p. 5.
1¥AG s Initial Brief, p. 11.

¥7PULP's Initial Brief. P. 2.
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particular supplier. It |likew se sees no authority to direct a
utility to cease providing conmodity service to a custoner

wi shing to take such service fromthe utility; it endorses the
reasoning in the Cullen and Dkynman nmeno and believes it applies
to electric as well as gas utilities. It adds, however, its
view that an ESCOis a gas or electric corporation subject to
HEFPA requi renents and to Comm ssion directives to serve
custoners requesting service fromit.

3. Proponents of the Commi ssion's Authority

I n supporting the Comm ssion's authority to take the
st eps under consideration (given a record showing the resulting
services to be safe, adequate, just, and reasonable) the ESCOs
and marketers, and CPB, object to a "static analysis" of the
statutes that fails to recognize changi ng circunstances. They
suggest the Legislature deliberately avoided defining the duty
to supply, leaving the specification of that duty to the
Comm ssion's expertise, to be exercised on a rational basis
through realistic appraisal of pertinent, and changi ng,
ci rcunst ances. NESPA sees no basis for understanding "supply”
and "service" as necessarily inplying sale of a good rather than
198 and NEM argues that the undefined
"must

merely making it avail abl e,
statutory obligations to "supply” and to provide "service"
be read in the context of the overriding purpose of the statute
and the resulting regulations ...[which is] to protect consuners
from nmonopoly actions and pricing" and that the statute
therefore should be read "in a manner that limts the operations
of monopolies to solely nmonopoly functions,"' that is,

delivery. SCMC regards it as "illogical to contend that the
Comm ssion may only authorize utilities under its jurisdiction
to provide the type of service that was in effect at the turn of
the century."?°® |ndeed, such a stagnant approach, which would

198NESPA' s Initial Brief, pp. 12-13.
¥NEM s Initial Brief, pp. 3-4.

200scMC' s Initial Brief, p. 6.
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ignore the advent of conpetition, could | ead to services that
woul d violate the Public Service Law by not being "just and
reasonable.” It charges Staff with inconsistency in failing to
extend to questions of service such as these the very broad view
of the Comm ssion's authority that it takes with respect to
rates.

CPB, stressing the provider of |ast resort (POLR)
aspect of the issue, recognizes that statutory clarification
m ght be hel pful but regards it as unnecessary in view of the
Comm ssion's "anple authority under its existing legislation to
alter POLR service as necessary, providing the end result is
safe and adequate service at just and reasonable rates even if
that service is provided by entities other than the traditional
utilities as long as all consuners have access to a POLR with
ful |l [HEFPA] protections."?°

In support of their view, the proponents of Comm ssion
authority variously cite the court decisions noted above. They
contend, for example, that the R&E court, in stating that "the
transportation of custoner-owned gas also results in gas being
supplied to nenbers of the public,” in effect held that "the
provi sion of delivery service alone is sufficient to neet [a
utility's] statutory obligation” and that "ownership of the
commodity is not relevant."?°2 The parties questioning the
Commi ssion's authority read the case differently, enphasizing
the distinction between the court's holding that a utility may
be required to deliver custoner-owned gas and a holding that it
has no obligation to sell its own gas to custonmers requesting it
and noting, anong other things, the court's statenent that the
requi renent to transport custoner-owned gas would not interfere
with the utilities regular business of selling gas.?%

20lcpB's Initial Brief, p. 5.
2025CMC's Initial Brief, p. 8 NESPA's Initial Brief, p. 5.

203E,g., NFGDC s Reply Brief, p. 7, Staff's Reply Brief,
pp. 16-18.
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Proponents of the Comm ssion's authority |ikewise cite
t he Energy Associ ation court's expansive reading of the
Comm ssion's authority to carry out the Legislature's goals of
ensuring the provision of "just and reasonabl e" service.
Referring to the passage quoted above, they point as well to the
court's statenments that introducing conpetition into a
nmonopol i stic marketplace is within the Comm ssion's jurisdiction
and that a utility's refusal to deliver a conpetitor's
el ectricity, while delivering its own, would be an inproper
preferential use of the distribution system?2° Noting that
point, Staff, for exanple, responds that the proponents would
create an inproper preference of their own, by denying utilities
the right to deliver their ow comobdity: "Ending
di scrimnation neans allowing all providers access, not denying
access to one provider. Mreover, ending discrimnation
provi des no basis for denying utility-supplied gas or
el ectricity to customers that want to be supplied by
utilities."20

Finally, CPB sees the dicta in PULP as inplying that
the key concern is the availability to custonmers of sone POLR
subj ect to HEFPA, which need not necessarily be the utility, and
it stresses again the breadth of the Comm ssion's discretion in
carrying out the statutory policies.?® 1In response, staff, for
exanpl e, stresses the court's reliance on the availability of
HEFPA protections through the utility as the basis for the
Conmi ssion's conclusion that ESCOs and marketers need not be
subj ect to HEFPA: "The Court's decision cuts conpletely against
the idea that a realistic application of HEFPA to the PSL woul d

204CcPB's Initial Brief, p. 18; NESPA's Initial Brief, p. 6.
205gtaff's Reply Brief, p. 8.

20%cpB's Initial Brief, pp. 18-23. Proponents other than CPB
decline to rely on PULP or to dispute Staff's reading of it;
instead, they stress that its di scussion conprises non-binding
dicta that, even on Staff's reading, would not constrain the
utilities' ability to abandon the nerchant function. SCMC s
Reply Brief, pp. 8-9.
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all ow the Conmi ssion to excuse the utilities from providing
[comodity] to customers on demand. 2%’

D. Discussion and Concl usi on on
the Principal Legal |ssues

SCMC expresses surprise at Staff's distinction between

the steps under consideration here®®® and rate setting, but the
distinction is a real one and affords a good starting point for
analysis. Rate setting may the area in which the Comm ssion
enj oys the greatest degree of discretion. The statute directs
that rates be "just and reasonable,” and the courts have
repeatedly sustained the Conm ssion's authority to specify,
through the application of its expertise to the record in
particul ar cases, what that generally worded standard neans.
Cenerally speaking, if the Conm ssion's decision has a
reasonabl e basis, it will be sustained.

The Conmmi ssion's broad discretion is by no neans
[imted to rate setting, of course, and the decisions in RGE
and Energy Association denonstrate its long reach into other

areas, including industry structure.?%® (PULP is nore ambi guous
inits inplications for the discussion here and, as parties
note, its only holding was on the issue of standing.) But to

207staff's Reply Brief, p. 6.

208E0r purposes of this discussion, we are treating the two
steps--directing utilities to |l eave the nerchant business and
requiring customers to cease purchasing commodity fromtheir
utilities--as one. The issues are substantially the sane,
except that the latter step inplicates the additional concern
regardi ng the Conmi ssion's authority over custoners, as
distinct fromjurisdictional corporations.

20%ne argunent against the Commission's authority that needs to
be specifically rejected is the claimthat the enactnent of
866-d of the Public Service Law denonstrates that the
Comm ssi on woul d not have had the authority in question in the
absence of that statute. It is not at all unusual for
statutes to be enacted to confirmthe Comm ssion's authority
agai nst chall enge, rather than to establish that authority;
i ndeed, that mght well be the effect of the |legislation said
to be needed here.
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oust utilities fromtheir century-old role of selling as well as
delivering coommodity is a far different matter from say,

determ ning that rates should be unbundled into cormmbdity and
del i very conmponents in order to advance novenent toward a
conpetitive marketplace; and the Commission's clear authority to
do the latter does not conclusively establish its ability to do
t he fornmer.

For one thing, the "just and reasonable" rate standard
is inherently unspecified, and it gains neaning only through a
hi story of reasoned regul atory deci sions sustained by review ng
courts. In contrast, it is undisputed that the statute when
enacted contenplated that the utilities would provide the
commodity as an integral and necessary part of providing
service; and the question is whether the Comm ssion can redefine
that obligation--indeed, elimnate one portion of it, by
forbidding utilities fromproviding coomodity--in the exercise
of its mandate to adm nister the policies of the Public Service
Law in light of changed circunstances. Evolving rate policies
do not change the historical meaning of the statute; barring
utilities fromproviding conmodity m ght well do so.

The preclusive action under consideration i nvokes an
addi ti onal concern, one that suggests an inportant distinction
bet ween the action contenpl ated here and the one sustained in
RGE. As sone utilities argue, ousting themfromthe commodity
busi ness would, in effect, deny themthe right to conduct a
| awf ul business that they are otherw se authorized to conduct. 2
In RG&E, the Commission in effect required utilities to offer a
new servi ce--transportati on of custoner-owned gas--on the
prem se that the service was consistent with their fundanenta
role as it should be exercised in the evol ving market pl ace and
that performng the new role would not interfere with their
traditional activities. That new obligation, to be sure, could
be characterized as entailing an inplicit prohibition agai nst
selling comodity to custonmers not wi shing to purchase it from
the utility. But the step contenplated here--forbidding a

219See, e.g., N agara Mohawk's Reply Brief, pp. 4-5.
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utility outright fromselling combdity to any custoner, even
one wanting to purchase it, in order to foster the devel opnent
of new conpetitors and a nore dynam c narket pl ace--woul d i nvol ve
a nore sweeping change in the utilities' traditional role.

None of which is to say that a decision to oust
utilities fromthe nmerchant role woul d necessarily, or even
i kely, be overturned. Energy Association, very nuch the nost
pertinent here of the three cases for an expansive view of the
Comm ssion's authority, suggests that the Conm ssion has
consi derabl e power to structure the energy narketpl ace and
define the roles of its participants in a manner designed to
achi eve the overall purposes of the Public Service Law. And it
is entirely possible that the courts would sustain a well
reasoned Conm ssion decision finding that effective conpetition
coul d best be devel oped by freeing the market of the dom nance
of the utility merchant. But Energy Association's reach remains
undefi ned; and we cannot say for sure that a court would use it
as precedent for sustaining a determ nation by the Conm ssion
that the statutory goal of safe and adequate service at just and
reasonabl e rates coul d best be achieved by ousting utilities
fromthe nmerchant function in order to pronote the devel opnment
of a vibrant retail energy narketpl ace.

The decision thus cones down to one of how to dea
with the uncertainty. CPB, as noted, recognizes that
| egislative clarification of the Comm ssion's authority would be
desirabl e, but believes we can go forward even in its absence.
Conversely, several of the parties questioning the Conm ssion's
authority do not deny it outright but stress the risks of going
forward in the face of uncertainty; it would not be easy or
cheap to unscranble the onelet if a court later determ ned that
t he eggs shoul d not have been used. W take that note of
caution very seriously.

There is a further consideration that precludes a
definitive determ nation now that the Conm ssion can go ahead
with the actions under consideration. 1In review ng the
Comm ssion's actions, a court would necessarily consider the
reasonabl eness of the specific steps, their effects on the
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various interests at stake, and their relationship to the
overall statutory goals sought to be advanced. That does not
mean that consideration of these |egal issues would be
premature, as Con Edi son suggests, as |long as the contenpl ated
actions are not precisely defined; but it does nean that a
definitive judgnment on the Conm ssion's authority cannot precede
a specific definition of the steps to be taken and of the
rati onal e advanced for them

Taking all of these considerations into account, we
see a fair chance, but far froma certitude, that a Comm ssion
decision ousting utilities fromthe nerchant function (or
directing custonmers to purchase commodity froman entity other
than the utility) would be sustained in the absence of
| egi slation confirmng the Conm ssion's authority. That
uncertainty need not deter the Conm ssion fromtaking those
actions if it finds a reasonable basis for them but it strongly
suggests that their effective date be deferred to allow tine for
judicial review The sole exception would be to allow for the
i medi ate effective date of a requirenment that utilities cease
perform ng the merchant function in those areas where, as a
practical matter they already have done so: the provision of gas
to large industrial custonmers. In such areas, the Conmmi ssion
woul d sinply be confirm ng the preparation of an onel et already
scranbl ed by the parties, and the risks of the unscranbling that
m ght be required by an adverse court decision would be m ninmal.

E. Oher Legal |ssues Raised by the Parties
1. Assignnent of POLR Functions

NYSEG rai ses a series of questions concerning the
| egal effects of any decision by the Comm ssion to require
utilities to assign their POLR responsibilities to other
entities. It suggests a court mght overturn any such deci sion
as contrary to the consumer protection purposes of HEFPA; and
that even if such a decision were sustained, utilities m ght
still remain liable for failures to serve pursuant to their
statutory and conmon-| aw responsi bilities.
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Staff simlarly asserts, on the basis of PULP, that
"custonmers have a right to receive gas (or electricity) from
utilities with HEFPA protection,"?? inplying that the HEFPA
responsi bilities nmay not be assigned to other entities.?!?

CPB, in contrast, sees no need for the HEFPA
protections to be provided through utilities, reading the PULP
dicta as concerned about their availability, not their provider.
It asserts that "a well-reasoned Comm ssion order altering the
HEFPA responsi bilities of the incunbent utilities, but still
provi ding that such protections are always available to
consuners, would be well within the reasoning [in PULP].
PULP, for its part, reiterates its view that ESCOs shoul d be
subj ect to POLR responsibilities and HEFPA requirenents.

The posture of this issue resenbles that of whether a
utility may be required to exit the nerchant function. An
expansi ve view of the Commission's authority to advance the
pur poses of the Public Service Law mght well lead to the
conclusion that it could provide for a transfer of POLR
responsibilities froma utility to another entity in a manner
that would free the utility of any residual obligations; but
there can be no certainty that courts would so hold. (It seens
clear that the Comm ssion could inpose POLR responsibilities on
ESCOs as a condition of service; the nore difficult question is
whether it could thereby relieve utilities of their statutory
responsibility.) For the reasons already described, |egislative

w213

2ligtaff's Initial Brief, p. 11.

212NYSEG (Reply Brief, p. 9) seens to misread Staff's position as
asserting that utilities may contract out their POLR
responsibilities to a third party. In the passage cited by
NYSEG (Staff's Initial Brief, p. 9), Staff argues that a
utility need not take title to commodity it supplies and
therefore could contract out to a third party the function of
obtaining it--as when it transports custoner-owned gas--but
that the utility nonetheless remains legally liable. NYSEG s
quarrel on this point may be with CPB, whose position is next
descri bed, rather than with Staff.

213CcPB's Reply Brief, p. 13.
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confirmation of the Commi ssion's authority woul d be preferable;
and any decision to take such a step without |egislative
confirmation should have an effective date deferred far enough
to allow for the conpletion of judicial review

2. Rate |ssues
Several overlapping matters related to rate setting
are discussed by the parties and require decision or

clarification.

First, Staff asserts that while the utilities are
correct in arguing that they cannot refuse to supply comodity,
they are wong to maintain that they are obligated to offer
"bundl ed service." Staff points to several references to
"bundl ed service" in utility pleadings?* and argues that the
Commi ssion is clearly enpowered to require unbundling through
the exercise of its rate power.

The di sagreenent may be illusory, the result of
i nprecise termnology. Staff is correct regarding the
Comm ssion's authority to order unbundled rates, and it is not
clear that the utilities take a different view In referring to
"bundl ed service," they appear to nean only a service conprising
both delivery and conmmodity, w thout inplying that separate
prices for those two conponents may not be broken out. RG&E,
for exanple, says the nost likely interpretation of the
pertinent statutes is that utilities must "provide bundl ed
retail service upon request,” but later says the statutes "do
not prohibit the unbundling of services, or the conpetitive
provi sion of service by ESCGCs, for retail custoners voluntarily
accepting such options. They do, however, require that a
utility stand ready to provide a bundl ed, regul ated service to
any custoner that may request it."2?® The utilities do not
appear to challenge Staff's correct conclusion that the

2ligtaff's Initial Brief, p. 9, citing Cullen & Dykman meno, pp.
2-3; Staff's Reply Brief, p. 19, citing the initial briefs of
NYSEG and RG&E.

215 R&E' s Initial Brief, pp. 2, 4.
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Conmmi ssion nmay require unbundled rates for the bundled (i.e.,
conbi ned) servi ce.

A nore substantial dispute appears to have arisen
bet ween Staff and PULP regardi ng how an unbundl ed commodity rate
may be set. Staff argues not only that the Comm ssion may
unbundl e commodity rates but also that it nay allow themto be
set by the market; it sees no statutory requirenent for the
Comm ssion to set conmodity prices "were it to deemthat market
prices would be just and reasonable as a result of the operation
of a workably conpetitive market."?® Staff goes on to support
that view by reference to the Conmi ssion's broad authority to
determ ne just and reasonable rates, a process in which it need
not follow any particular fornmula or test.

PULP responds, first, that the issue is not ripe,
since the determ nation of just and reasonable commodity rates
is unrelated to the nmarket design and conpetitive policy issues
under consideration here. It also regards Staff’'s argunent as
i nconpl ete, inasnuch as it omts any suggestion of how the
Comm ssion m ght determ ne that a "workably conpetitive" market -
-the predicate for finding narket-based prices to be just and
reasonable--is in place. It adds that even if such a market
were operating, it could not be automatically deferred to;
rather, its results would sinply be one nore tool that the
Comm ssion could use in discharging its unavoi dable statutory
responsibility to determ ne just and reasonabl e rates.

The issue indeed is not ripe for decision--not,
however, because it is unrelated to the questions being exam ned
here, but because a decision could be based only on the
characteristics of a specific proposal. For present purposes,
it is enough to note that Staff is correct in enphasizing the
great breadth of the Conmi ssion's authority with regard to rate
setting, but that PULP properly sounds a cautionary note with
regard to how that authority is exercised. Before deciding that
mar ket - based rates were inherently just and reasonable, the

216gt aff's Initial Brief, p. 13.
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Conmi ssi on woul d have to have found, on a rational basis, that a
wor kably conpetitive market was in operation

Finally with respect to rates, NEMrelies on the
Comm ssion's ratenmaking authority to contend that the Comm ssion
coul d set back-out rates "that provide consunmers with shoppi ng
credits equal to the full costs of the gas comodity function
and rel ated conpetitive products, services, information and
technol ogy historically included in the utilities' fully bundl ed
rates."?! |t suggests that coul d encourage utilities to |eave
t he nerchant function voluntarily, thereby in effect rendering
nmoot the question of whether they could be conpelled to do so.

NEM s point is correct in principle, but applying it
woul d require, again, a determnation on a rational basis that
t he backout rates were reasonable. Beyond that, a voluntary
exodus of all of a utility's commodity customers, inspired by
favorabl e back-out rates, m ght nopot the question of whether a
utility could cease providing commodity. NEM however, speaks
of the utility having an incentive to withdraw voluntarily from
t he nerchant function, and that woul d make academ c only the
questi on of whether such a withdrawal could be conpelled. A
voluntary withdrawal by the utility would continue to pose the
guestions previously discussed regarding a utility's statutory
obl i gati ons.

3. Oher |Issues Rai sed by NYSEG

NYSEG rai ses three additional points that, inits
view, would warrant the Comm ssion's attention were the
Conmi ssion to decide to renmove utilities fromthe nerchant
function.?® First, it asserts such a step woul d have the effect
of transferring fromthis Comm ssion to the Federal Energy
Regul at ory Conmi ssion jurisdiction over nearly all delivery
service and associated delivery facilities. Second, it argues
that the Comm ssion would have to provide for the recovery of

2"INEM s Initial Brief, p. 5.

2I8NYSEG s Initial Brief, pp. 42-45.
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costs incurred by utilities under power purchase and rel ated
agreenents that would remain bindi ng notw t hstandi ng the
utilities' withdrawal fromthe provision of commodity. Finally,
it warns that renoving utilities fromthe nmerchant function
could inpair reliability by transferring to the ESCOs the role
of providing to the Independent System Operator the |oad
forecasts and rel ated data needed for the 1SO s operations.
NYSEG is right that these natters are worthy of
attention. But they pose, for the nost part, policy
consi derations (indeed, the third point presents no | egal issues
whatever), and to the extent |legal issues are involved, they
cannot (because the factual specifics are not yet known) and
need not be deci ded now.

VI1. CONCLUSI ON AND SUMMARY
For the reasons discussed above, we reconmend that the
Comm ssion first adopt three overarching goals or principles to
be used in guiding the devel opnent of conpetitive markets and as
a basis for determning an appropriate end-state conpetitive
nodel . Those goals are as foll ows:

1. The provision of safe, adequate, and reliable gas and
el ectric service at just and reasonable rates should be
the primary goal, having priority above all others.

2. \Were possible all services and products shoul d be
provi ded by conpetitive markets and not by regul at ed
utilities.

3. The reqgulation of rates, services, and conpetitive
mar ket activities should be appropriate for the status
of the transition (with greater scrutiny being exercised
at the outset, and |l ess as the dom nant players |ose the
ability to exercise market power) and for the status of
the service provider (with greater scrutiny being
exerci sed over those with greater nmarket power).

Based on these principles, we recomend that the
Comm ssion adopt as its end-state vision of the conpetitive
markets one in which the utilities no | onger provide gas and
electric coomodity service and are renoved from any ot her market
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t hat becones workably conpetitive. Before any utility is
removed from any market, however, the preconditions set forth in
SP2 should be net, including a determ nation that the whol esal e
and retail markets are operating w thout the exercise of market
power. As a general matter, the utilities should not be renoved
fromany market until nultiple suppliers offering a variety of
products are available for the entire custonmer class throughout
the utility's service territory. At the present time, it
appears that the only workably conpetitive market is the

commodity market for non-residential gas custonmers. |n that
area, we recommend that the Comm ssion nove forward, renoving
the utilities fromsupplying commodity to those custoners. In

all other areas, novement that would be difficult to reverse
shoul d await not only market devel opnent but al so confirmation,
by the Legislature or the courts, of the Comm ssion's authority
to take the action contenpl at ed.

We conclude as well that significant work remains to
be done before the conpetitive nmarket infrastructure is fully
established. On the electric side, it appears that sufficient
generation supply to ensure agai nst the exercise of market power
in the whol esale markets will not be available for three to four
years, and, until it is available, we recomend allow ng the
mar kets to devel op under the present structure, w thout the
creation of further incentives for mgration. W also recommend
that increased attention be paid to the need for transm ssion
and distribution infrastructure (both gas and el ectric),
including, if necessary, ordering the franchised utilities to
construct any needed facilities. W conclude further that the
regul atory arrangenents for protecting consuners and resol ving
their conplaints needs to be reexamned. |In particular, we
recommend that all energy suppliers in New York provide the sane
| evel of consuner protections and provi de energy services
wi t hout undue discrimnation. In order to acconplish this
result, we conclude that nore direct Conmm ssion oversight of
ESCOs is required.

On the gas side, it appears that the pipeline
infrastructure is not adequate to support opening a conpetitive
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mar ket for pipeline capacity at this time. Accordingly, we
recommend that the vision in the Gas Policy Statenent be anended
by elimnating the assunption that conpetitive markets for

pi peline capacity will be feasible in the near future.
Wth regard to the transition, we conclude that
robust, fully conpetitive retail nmarkets will devel op at

different tinmes for different custonmer classes and for gas and
electricity. Accordingly, we reconmmend a transition plan that
first noves the utilities out of the commodity business for

| arge custoners and then for smaller and ultimtely residenti al
custoners, depending on the pace of nmarket devel opnent.

M gration incentives are recomended for now, only in the gas
mar kets, but a nunber of other steps can be taken to foster

mar ket devel opnent. Perhaps the nost inportant is to fully
unbundl e gas and electric rates, so that custoners are given the
proper econom ¢ signals and ESCOs are aware of the price to
conpete against. In addition, we reconmend that the utilities
be required to offer hedged commobdity prices for small-use gas
custonmers and all electric custoners until such tinme as the
ESCOs are broadly providing this type of service to the retai

mar kets. We further recomrend that comodity ratemaking for the
regulated utilities continue to be based on utility costs rather
t han on price-capped, incentive-based prograns.

In the area of consuner protections, we recomrend that
a nore detail ed exam nati on of existing consuner protections be
undertaken to identify additions and del etions appropriate to
t he ongoi ng nmarket transition. Once a set of rules has been
adopted, they should be made mandatory for all energy providers.
We al so recommend that ESCCs be required to serve custoners
wi t hout undue discrimnation in those territories and for those
cust oner cl asses chosen by the ESCOCs.

In the area of public benefit progranms, we concl ude
that the | aw and Conmi ssion precedent have established a de
facto "universal service" policy in New York, and we urge that
uni versal service be formally adopted as Comm ssion policy for
gas and electric service. W also conclude that the current
funding for | owinconme prograns will continue to be necessary
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t hroughout the transition and in the end-state, and that these
prograns be continued in the end-state, unless obviated by other
fundi ng sources or nechanisns. |In contrast, it may ultimately
be possible to renove energy efficiency, renewabl e energy, and
research and devel opnent prograns fromutility rates. W urge
the Comm ssion to nonitor existing prograns and to renove them
fromrates once they are provided by conpetitive markets or
beconme no | onger cost-effective.

Finally, the Conm ssion should reiterate its
endorsenent of retail conpetition and should nove ahead with
del i berate speed in fostering market devel opnment. Just and
reasonabl e rates, however, nust be maintained throughout the
transition period, and the possibility that workably conpetitive
mar kets will not develop for all utility functions should be
borne in mnd. Future regulatory policies in this area should
remain as flexible as possible and, to the extent possible,
policies should be designed to be reversible at relatively | ow
cost. W are confident that a flexible oversight process that
encour ages conpetition and allows it to devel op wherever the
econoni cs can support it will protect consuners during the
transition, permt nmarkets to develop freely, and will serve the
public interest.

July 13, 2001
JES/ MC/ JAL: ys
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STRAW PROPOSAL 2
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This proposal does not necessarily represent Staff’s or the
Department’s position nor are we bound by it in any way.

I. Vision:

Ensuring the provision of safe, adequate, and reliable electric and gas service at lower overall
costs to consumers is the primary goal of developing competitive markets.

Competitive markets should be relied upon for providing all products and services that result
in more choices and value for customers.

The utility delivery function will continue to be a monopoly service. The remaining utility
functions, including retailing and customer care services, will be or have potential for
becoming competitively provided by non-utility companies. In the long run, and depending
on how the market develops, the utility’s function is expected to be delivery service.

Regulation should continue for the remaining monopoly functions, and should facilitate the
development of workably competitive markets, monitor the functioning of those markets,
establish consumer protections for al consumers, and address the needs of consumers who
are not served by the competitive markets. Regulatory oversight should be relaxed as markets
become more competitive.

Implementation:
There are several steps in getting to this long-term vision.
UNBUNDLING

Fully unbundling retailing services will enhance the development of competitive retail
markets. The Commission immediately should institute a proceeding to address generic
policy issues related to unbundling with a goal of establishing an appropriate level of
uniformity in calculating back-out credits.

MARKET PRICE PASS-THROUGH

o Large Customers

- Gas
- Most large volume natural gas customers have already switched from the utility to
marketers for commaodity service. The large customers that still purchase bundled gas
service from utilities generally pay a market-based price.
- Electric
- Utilities should be required to offer their largest electric customers (i.e., those with
interval metering) rate options reflecting the straight pass-through of hourly market

electricity prices.' In the long run, such pricing options will need to be coupled with
appropriate customer outreach and education programs and further supported by market
offerings to customers of load management and other price-responsive program



packages that will enable customers to better manage their operations in a market-based
pricing environment.

o Small Customers

- Gas

- The Commission has already required gas utilities to take action to mitigate price
volatility.2

- Electric

- A purchasing practices policy statement for electric utilities should be established,
similar to that already in place for gas.

- At thistime, electric utilities should manage their supply portfolios to, among other
things, reduce customer exposure to price volatility. This can be phased-out as the
competitive market develops.

- Once criteria () and (b) listed below under Preconditions, Timing/Process, have been
met, utility rates that are more reflective of a straight pass-through of market-based
prices for commodity, capacity and other ancillary services should be extended to the
incumbent’ s smaller commercial and residential customers. Such utility pricing options
will need to be coupled with appropriate customer outreach and education programs.

UTILITIES EXIT COMMODITY FUNCTION (MODEL 2) ONCE PRECONDITIONS
ARE MET

- The most direct way to establish a robust competitive market is for utilities to cease
buying and selling commodity (see the Commission's November 1998 Natural Gas
Policy Statement wherein the Commission envisioned gas utilities exiting the merchant
function in three to seven years). Electric and Gas utilities are expected to be out of the
commodity function, i.e., buying and selling electricity and gas, for all customers.
Before the compl ete exit, however, the Commission needs to be assured that the
preconditions identified below have been met. These criteria may be satisfied at
different times for gas and electricity and for large and small customers.

PRECONDITIONS, TIMING, AND PROCESS

o Preconditions - Before utilities exit the merchant function the Commission needs to be assured
that the following criteria have been met:
(a) “Workably competitive wholesale markets’ exist;
(b) New York State registered ESCOs/marketers are collectively able and willing to provide
reliable service to the appropriate market;
(c) Mechanisms are in place to provide access to electric and gas service to al consumers
who need service but are unable to secure it in the competitive markets (see POLR and
L ow-Income sections below);
(d) There is general public acceptance of energy market restructuring and a reasonable
expectation that greater levels of customer migration to competitive providers will create

! See Case 00-E-2054, In the Matter of a Status Report on the Demand/Supply Component of the

Department’s Electric price and Reliability Task Force Including Recommendations for Specific Utility Actions on
the Demand-Side, Order Requiring Filings and Reports on Utility Demand Response programs (issued December 20,
2000).

2 See Case 97-G-0600, In the Matter of the Commission’s Request for Gas Distribution Companies to
Reduce Gas Cost Volatility and Provide Alternative Pricing Mechanisms, Statement of Policy Regarding Gas
Purchasing Practices (issued April 28, 1998).



additional opportunities for all customers to save and to benefits; and
(e) Potential legal impediments are addressed.

a Timing/Process - The timing for utilities to exit the commodity function will depend on how
well the above conditions are satisfied. A multi-stakeholder “Competition Council” should be
established to monitor the status of wholesale and retail competition, and to report to the
Commission when the above criteria have been met. The specific measures to determine that
these criteria have been met will be established with input from all parties. The following
framework is suggested:

- within three months after an order in this proceeding - parties decide on metrics for
determining when the above preconditions (a) - (€) have been achieved,;

- twelve months after an order in this proceeding - review the status of the
wholesale market to ensure that specific criteria are met;

- twenty-four months after an order in this proceeding - review the status of retail
issues [pre-conditions (b), (c) and (d), above] to ensure that specific criteriaare

met;

- twenty-five to forty-eight months after an order in this proceeding (assuming that
the 12 and 24 month reviews were successful) conduct a coordinated statewide
outreach campaign educating customers that the utility is exiting the commaodity
business, coordinated outreach could be conducted sooner to educate consumers
on other emerging competitive issues, depending on the need;

- Forty-eight months after an order in this proceeding - utilities are expected to exit
the commodity business.

UTILITIES EXITING RETAIL FUNCTIONS (MODELZ3)

The opening of some retail functions (billing and electric metering) to competitive marketsis
currently in progress. Before the utilities cease providing retailing functions
(Model 3),however, the Commission must be assured that competing ESCOs/marketers have
the infrastructure to provide the retail services. Thisissue should be revisited within the next
few years to assess the ability of the marketplace to provide these services. However,
individual utilities should not be precluded from voluntarily seeking to exit the retail function
sooner, as long as there is a showing that the marketplace is ready and capable of providing
these services (some of the yard sticks to gauge whether the marketplace is ready might.-4-
include percentage of customer/load migration experienced to date, number of
ESCO/marketer choices available to serve customers, customer satisfaction with
ESCOs/marketers, collective ESCO/marketer infrastructure in place to handle retail functions
for millions of consumers).

11. Consumer Protections:

Development and implementation, including enforcement, of modified consumer protection
rules appropriate to meeting the needs of consumers in a competitive marketplace is essential
for the well-being of all New Y orkers. Changes may be needed to HEFPA and Non-
Residential rules, and the modified rules should be aligned with other existing statutory
requirements.

All service providersin New York are expected to abide by a standard basic level of
consumer protection rules. The parties should develop these standard rules. Specific areas to
be considered include disclosure requirements, service quality standards, fair trade practices
(e.g., anti-slamming, anti-redlining), and complaint resolution. More consumer protections



may be needed during the transition phase (e.g., limitations on prepayments, marketing codes
of conduct). Experience would allow for the refinement and modification of those
protections, to achieve an appropriate balance between the strengthening of consumer trust
that they create, and the costs they impose on marketplace participants. Once thereis a
vibrant competitive retail market, some of the protections may be relaxed.

The Commission should investigate and resolve customer complaints against ESCOs. This
could be accomplished through alternative dispute resolution and other mediation techniques.

111. Customer Migration Strategy:

Ideally, full customer migration to competitors should happen voluntarily. This has occurred
for large gas customers and may in fact occur for large electric customers. Voluntary
migration should and will be strongly promoted through customer education and customer
choice.

ESCO/marketer price mechanisms and value-added services should give consumers new
options over current utility offerings. In addition, utility price signas (e.g., utility recovery of
some stranded costs via commaodity charges) could also help facilitate customer migration.

1V. Provider of Last Resort:

The POLR entity or entities will have the responsibility of satisfying “obligation to serve”
and attendant consumer protections. As long as the utilities provide commodity service to
some classes of customers, they will continue to be the POLR for commadity service to
customers in those classes. During the transition, however, utilities should be encouraged to
outsource POLR functions (i.e. implement POLR pilots). Once the utilities fully exit the
commodity function, other entities will discharge this responsibility. The POLR entity could
be different for electric and gas industries and different by customer group, and should be
approved by the Commission. The utilities may also bid for providing POLR service. The
preferred approach is the one where one or more entities provide POLR service on aregional
or statewide basis, with the “obligation to serve” not imposed on all ESCOs. It is expected
that in the end-state, the POLR will serve “transient or gap” customers only, and not
necessarily have alarge customer base.

A pre-requisite for establishing the new POLR entity or entities is the continuity of the
obligation to serve. Reliability must be ensured. The solution must address the term of
obligation and what will happen if one or more entities are unable to fulfill POLR obligations
during, or at the end of, the term.

With regard to POLR pricing to consumers, price offerings could include both fixed and
variable prices as options. The variable price could be formula-based, approved by the
Commission.

Assuming al ESCOs do not have the obligation to serve, a competitive process involving
issuance of an RFP should be used to select the POLR entities. The term should be at least a
one-year period with possible provision for extensions to two or three years. Bidders should
be able to bid across utility territories, by fuel type and/or service class, to allow serving
multiple areas or the entire state. Evaluation of RFPs must consider the technical and
financial competence of the bidders and terms of the proposed service offerings. Renewable
energy sources could also be considered in the selection process. A process is needed to
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provide guidance on how, if at al, the terms could be changed during the term. If suitable
bidders are not found, the PSC can designate an entity (a governmental body, NY PA,
incumbent utility, etc.) as the POLR or solicit a qualified bidder under negotiated terms. An
interim POLR could be designated by the PSC in case of defaullt.

POLR oversight is expected to involve pricing, service quality, consumer protections,
economic viabhility and a process for back up in the event of POLR failure. This will require
the collection of data regarding complaints and other compliance measures. It will also
involve a process for monitoring and problem resolution, as well as provision for
enforcement and disqualification as conditions and qualifications may change over time.
Some limited number of service standards (addressing reliability, safety etc.) should be
developed that qualifying bidders would be subject to. A publicly available report card on
POLR performance is recommended and should be periodically issued by the Commission.
POLR oversight role should be expanded to include other stakeholders besides the PSC (e.g.,
consumer groups and other representatives of the community) on a voluntary basisin an
advisory role, working with Department staff, subject to the Commission's decision making
authority.

V. Low Income Programs:

The energy burden on low-income customers should not be worsened as a result of the
development of competitive markets. The continuing needs of low-income customers both in
the end-state and during the transition to the end-state must be addressed through low-income
programs and other initiatives. Appropriate funding resources should be assured to address
the needs of low-income consumers.

Market-based solutions, where possible, should be developed to address the needs of low-
income customers.

In the long run, the financial support needed to assist low-income customers should be
derived from broad-based public funding. For the transitional period, however, surcharges on
bottleneck functions (e.g., pipes and wires) would be a reasonabl e alternative mechanism for
achieving these benefits, the loss of which would not be in the public interest. Such cost
recovery mechanisms are reasonable because low income programs help to at least partially
avoid collection related and working capital costs on unpaid bills that are borne by all
customers, as well as collateral costs to government socia service agencies.

A basic level of reasonably affordable service must be maintained for low-income customers.
Coordinated program initiatives that include programs implemented by utilities as well as
alternative providers should be developed. The sources of program funding should be
considered in program design and implementation. Some of the components to be considered
part of a coordinated statewide low-income program could include the following:
Targeted energy efficiency and weatherization measures - to reduce usage and overall
energy costs for payment-troubled low-income consumers and address the concern that
low-income households tend to live in poorly maintained housing stock.
Energy education and budget counseling programs - to help customers manage energy
affordability problems.
Forgiveness of arrears linked to improved prospective payment behavior - to improve
revenues from low-income customers.
A “lifeline” discounted rate (without distorting economic price signals) - to reduce energy
burden. Such a discount should be applied to delivery rates, in order to maintain customer
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entitlement whether the customer stays with the utility for sales service or migratesto a
competitive supplier.

Market-based solutions, such as aggregation programs - that allow low-income customers
an opportunity to enjoy the benefits of a competitive market, as well as providing a
savings to counties, municipalities, or other entities that seek to aggregate low income
customer load.

Reducing overall energy rates to achieve lower consumer prices and funding low-income
programs through energy delivery rates are competing goals that need to be continually
reconciled. The future sources of funding for low-income programs need to be examined
on an on-going basis.

VI. Public Benefit Programs:

A competitive market may not necessarily provide al energy efficiency, renewables and
R&D programs that are in the public interest because demand for these activitiesin a
competitive market is driven by the benefits derived by the purchaser rather than the benefits
to society as a whole. These programs provide important environmental benefits that are
difficult to obtain through markets. Ideally, the financial support needed for these programs
should be derived from broad-based public funding.

Energy Efficiency/Renewables/R& D programs (fuel-neutral) could be funded from a
competitively neutral Public Benefits Charge assessed on all electric delivery rate customers
until the market meets the societal needs that the programs are designed to address or broad
based funding approaches can be implemented..

Such energy efficiency/renewables/ R& D programs could be implemented by a single entity
to be designated by the Commission (e.g., New York State Energy Research and
Development Authority) as program administrator.

A multi-stakeholder forum could be established to assist with defining needs and objectives,
setting fund requirements, reviewing compliance and other standards for participation, as well
as periodically ng whether the market is meeting the societal needs that the program is
designed to address.

The Public Service Commission will administer a process that will aid in its determination of
the amount and oversight of the collection of the funds as part of its regulation of the T&D
companies.

Gas customers should continue to fund utility-based R&D as per existing Commission
orders.®

Vi

. Aggregation:

We expect that clarity and commonality in language will facilitate the transition to
competition. As afirst step, we offer the following definitions. Once consensus is reached on
definitions, the parties should devel op necessary business practices and list requirements for
new entities.

} Case 99-G-1369, Petition of New Y ork Gas Group for Permission to Establish a Voluntary State Funding
Mechanism to Support Medium and Long Term Gas Research and Development (R& D) Programs, Untitled Order
(issued February 14, 2000)..



Aggregator means any person or firm joining two or more customers into asingle
purchasing unit to negotiate the purchase of electricity and/or natural gas from
ESCO/marketers. Aggregators may not sell or take title to electricity or natural gas.
ESCO/marketers are not aggregators.

Broker means a firm that acts as an agent or “middle man” in the sale and purchase of
electricity or natural gas in the wholesale market, but never owns the electricity or gas.

ESCO means an entity that can perform energy and customer service functions in any
competitive environment, including buying and reselling of electricity and natural gas
and assistance in the efficiency of its use. [modifications from the PSC definition]

Marketer means an entity that can perform energy and customer service functions in any
competitive environment, including buying and reselling of electricity and natural gas
and assistance in the efficiency of its use.

Registered Aggregator means any non-profit, public interest organization, governmental
entity or private firm that provides one or more of the following: conducts outreach and
education to small use customers; acts as procurement agent for targeted end-users,
negotiating pricing, terms and conditions with ESCO/marketers and offers the package to
the customers; renders bills on behalf of the ESCO/marketer; and maintains on-going
customer service relationships with the aggregated customers. Registration with the PSC
isvoluntary. The PSC Web site will list registered aggregators.

Restricted ESCO/marketer means a firm or governmental entity that takes title to
electricity or natural gas on behalf of two or more service end points (defined customers
or for its own use), which are defined when registering with the Department of Public
Service such that others are precluded from joining or participating. Restricted
ESCO/marketers are not listed on the PSC Web site.

Sales Agents means a separate person or firm that matches buyers and retail sellers of
electricity or gas, playing no role beyond customer acquisition.

We expect the marketplace will provide consumer information about ESCO offerings and
performance of ESCOs and aggregators in an unbiased manner. Access to information on
ESCO/marketer offerings also will continue to be provided on the PSC Web Site.

VI1II. Additional Transition Measures:

Uniformity in ESCO, customer, utility business interaction practices should continue to be
pursued, i.e., continue to improve the UBP.

Any economic development or flex rates offered by incumbent utilities to large customersin
the future should be competitively neutral, should cover the incumbent’s marginal cost plus a
contribution to fixed costs and preferably should be administered as discounts to standard
delivery service rates.
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(This summary is intended for the conveni ence of non-
party readers who may wi sh to know, in general terns, the
positions taken by the parties in their briefs. The nunber of
parties and the nature of the issues would make it cunbersone at
best to describe every party's position in the body of the
recommended decision. It sets forth in general terns highlights
of the points nmade in the briefs, organized around the section
headi ngs t he Judges asked parties to follow. Every effort has
been nade to present the parties' positions faithfully, but the
om ssion of details or |oss of nuance -- both inevitable in
summary such as this -- may have inadvertently caused a point in
the summary to be untrue to the brief. For that reason, and
because the summary is not and cannot be conplete, this docunent
shoul d not be seen as a substitute for the briefs thensel ves,
whi ch interested readers are advised to consult.)
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Appendi x B
Summary of Parties' Policy Briefs

("r" refers to cooments nmade in Reply Briefs)

ASSOCIATION FOR ENERGY AFFORDABILITY AND PACE ENERGY
PROJECT (AEA/PACE)

Vi si on

Wil e recognizing that clear policy statements are required,
AEA/ PACE note that the Commi ssion nust beware of establishing
hard and fast policies that may not ultimately prove fruitful.
They urge that the Comm ssion maintain a |level of flexibility
in policy making and note that inposing a rigid path towards a
defined market nodel may not take full account of hurdles in
that path and the creative solutions that may be needed to
overconme them They argue that a robust market is not
necessarily achieved by a dictated end-state and the
appropriate course nmay very likely be to follow what the

mar ket s are capabl e of delivering rather than attenpting to
coerce markets into a particular nold.

AEA/ PACE argue that all gas and electric providers should
conply with the uniform set of basic consumer protections that
reflect the needs of those custoners least likely to have
access to the benefits of gas and electric retail choice.

Mar ket Transition

Noting their agreenent with Straw Proposal 2 that ideally
custonmer mgration should be voluntary, AEA/ PACE note the
barriers to full custonmer mgration for small use custoners
and believe voluntary mgration of such custoners unlikely to
occur within the 48-nmonth period contenplated by this Straw
Pr oposal .

AEA/ PACE support the adoption of a conpetitive process for
PCLR responsibilities, noting that conpetition in the "POLR
mar ket" coul d have a beneficial inpact on the "ESCO market".
They note in particular the successful programfor the

Phi | adel phia El ectric Conpany and urge that that program be
i nvestigated for possible adoption in New York.

AEA/ PACE urge that the conpetitive POLR approach be used as a
mar ket - based mechani smto advance renewabl e energy in the
St at e.
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AEA/ PACE urge the continued pronotion of residential and smal
use custoner aggregation policies supported by conmunity
education and participation prograns to ensure that
residential customers understand the choices they have
avai l able as well as the benefits of |arge scal e aggregation
prograns. In this area, the parties stress the inportance of
out reach and educati on.

V. Public Benefit Prograns

AEA/ PACE support the extra-market public benefit prograns set
forth in Straw Proposal 2. Wth regard to | owincone
prograns, they support the continuation of energy efficiency
and weat heri zation, energy education and budget counseli ng,

t he devel opnment of a conpetitively neutral |ifeline discounted
rate, and aggregations and conmunity-based prograns.

AEA/ PACE express the belief that the nechanisnms in place for

the existing system benefit charge should be continued in the
end-state and shoul d be expanded to natural gas utilities to

provi de funding for energy efficiency and environnental

pr ogr amns.

In response to the suggestion that a public benefit prograns
council be created, AEA/ PACE note the existence of the SBC
Advi sory Council and urge that that structure be used for
energy efficiency, research, and rel ated prograns.

Wth regard to | owincome prograns, AEA/ PACE support the
creation of a statewide nmulti-interest |owincone advisory
council to facilitate the coordi nation of | owincome prograns
and to ensure their consistency throughout the state.

THE ATTORNEY GENERAL OF THE STATE OF NEW YORK (Attorney General)
(no initial brief was filed)

l. Process

r The Attorney Ceneral notes that given the conplexity of
i ssues, the nunber of parties, and the multiplicity of
views and interests, the collaborative framework has, for
the nost part, net the chall enges presented in an effective
manner. The Attorney General notes however that there is
still no firmfoundation upon which to determ ne what the
end-state of conpetition should |ook like. Traditional
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regul atory procedures in the Attorney CGeneral's view m ght
prove necessary or appropriate in the future.

Vi si on

The Attorney Ceneral notes that a vision of the ultimte
goal is useful in overseeing the transition from nonopoly to
conpetition, but premature decisions about the details of
the future market could actually inhibit conpetition,

di scourage custoner choice and prove fatal to market
restructuring efforts.

The Attorney Ceneral agrees that the preconditions set
forth in the Straw Proposal are the mninmumto be net
before significant changes are nade to the present

regul atory framework. It notes that none of these
precondi ti ons has been satisfied and it is thus premature
to select from anong the proposed | ong-run nodel s.

The Attorney Ceneral argues that custonmers should not be
forced to swtch to an ESCO, "at |east not until ESCCs are
offering prices and service that are deenmed by custoners to
be good substitutes for those of the incunbent utilities,
until ESCOs are willing and able to serve all custoners,
and until it is clear that "regulatory and statutory
protections which currently apply to utility residenti al
custoners al so apply to ESCO custoners."”

The Attorney Ceneral disagrees with those who argue that
ESCCs that do not have an obligation to serve should offer
fewer consuner protections than those the utilities now

provide. It further notes that experience denonstrates the
need for continued and perhaps increased consuner
protections in a conpetitive market. It notes that the

mar ket has already |l ead to abuses by ESCGCs, citing two

di fferent Assurances of Di scontinuance based on enforcenent
taken by the Attorney Ceneral. The Attorney General also
notes that custoners continue to need the protection of the
obligation to serve in the event ESCOs are unable or
unw I ling to do so, citing one ESCO which abruptly left the
gas market and anot her which went bankrupt.

The Attorney Ceneral also notes that the failure to provide
an adequate | evel of consumer protections will lead to
consuner confusion and dissatisfaction, which wll
underm ne the goals of pronoting and encouragi ng a
conpetitively vibrant retail market.
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r

Mar ket Transition

The Attorney Ceneral disagrees with those who oppose
mandatory utility hedging strategies to stabilize the price
of electricity and natural gas. Noting the experience in
California, where hedging was not permtted, the Attorney
CGeneral argues that the utilities should use hedges as a
prudent business practice for all customers, |arge and
small. Sone greater |evel of hedging mght be appropriate
for small custoners, as those custoners are |less able to
reduce demand through efficiency neasures or to bargain
with commodity providers for |ower prices.

Public Benefit Prograns

The Attorney Ceneral supports the continuation and
expansion of effective |owincome prograns and has endorsed
fundi ng for NYSERDA prograns through the System Benefit

Char ge.

BROOKLYN UNION GAS COMPANY D/B/A KEYSPAN ENERGY DELIVERY
NEW YORK AND KEYSPAN GAS EAST CORPORATION D/B/A KEYSPAN
ENERGY DELIVERY LONG ISLAND (KEYSPAN)

Pr ocess

KeySpan argues that it may be better to proceed to briefs on
exceptions rather than to continue coll aborative efforts,

al t hough the conpany notes that it would be willing to
continue to work in the collaborative process.

KeySpan identifies five areas where it perceives sone
significant problens with the process.

KeySpan begins by indicating that the parties had only a
little initial direction and that nore specific focused and
narrow questions fromthe Comm ssion would have streani i ned
the process. They further contend that the rules of the
process were unclear and were inconsistently applied, that the
process should have resulted in devel opnent of a conplete
record, and that, as the case progressed, the entire process
began to deteriorate. KeySpan appears to object in particular
to private neetings held by Staff on the Straw Proposals; to a
study submtted by CPB indicating that corporate affiliates of
the utilities with simlar names are likely to confuse the
public (which report was not subject to cross-exam nation);
and to the failure to address first the |egal inpedinents to
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transition, which KeySpan contends resulted in the parties'
efforts being based on a purely hypothetical view of the

regul atory environnent. KeySpan states "in retrospect,
KeySpan woul d be chary of participating in Phase | and Phase
Il of this case or in other collaborative proceedi ngs
general ly absent further clarity on how the information
resulting fromthose phases and/or proceedi ngs would be used."”

KeySpan contends that a proper prioritization of issues would
have |l ed to the exam nation of |egal inpedinments at the very
outset of the case. It sees these issues as fundanental and
the parties efforts at collaboration potentially utterly
futile because these issues were not addressed at the outset.
It argues that if the parties had "been asked to or allowed to
address the legal issues initially", the work in the case
woul d have been nore productive.

KeySpan contends that the case has suffered in sonme concrete
ways frominconsi stencies with Comm ssion orders or other
ongoi ng proceedi ngs. According to KeySpan, this lead to
confusion and inertia. It sees a significant "disconnect"”
bet ween the delay in market devel opnent underlying the Straw
Proposal s and the Comm ssion's repeated insistence on
expedi ti ous unbundl i ng based on enbedded and forward-| ooki ng
costs.

KeySpan's fourth concern is that "there has been no consi stent

scope to this case.” It notes that Phase | of the case which
| argely devoted to gathering the facts, a focus which
conpletely shifted in Phase Il to analyzing those facts. It

al so notes that additional questions were raised by the
presiding officers as the case progressed, including questions
that were raised i Mmediately prior to briefing. KeySpan

provi des as exanpl es the question posed to the parties for
their initial briefs concerning the adoption of the tel ephone
nodel for obligation to serve and consuner protection issues
whi ch KeySpan says was "seemingly rejected in Straw Proposal 2
but reappears in the questions for the initial briefs.” It
further notes that a nore consistent scope could have led to

w der participation, claimng that there has been little
participation in the case by nmarketers who are actually
selling comodity in New York

KeySpan al so contends that the "nmere acknow edgnent” of the
significant changes in market conditions since the beginning
of the case in May 2000 was not sufficient and that these
"underlying conditions" should have been recogni zed and the
parti es asked to address how t hey changed or what inpact they
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woul d have had on the parties' work. It contends that these
i ssues "l oom unacknow edged. "

KeySpan contends that the parties' views have not
materially changed in the "years since this proceedi ng was
initially contenplated, arguing that research on this case
began on July 30, 1999 and that nearly two years have

el apsed since then". It further argues that policy

di scussions in numerous col |l aborative proceedi ngs have been
ongoi ng for the past seven years. It therefore concl udes
that it is time for the Comm ssion to break the current |og
jamand to establish a clearly defined and accel erated
tinmetable for conpetition.

KeySpan reiterates its concern about the potential uses to
whi ch the Phase | and Phase Il report will be put and urges
that the recomended decision delineate that the report is
not a consensus docunent, does not constitute an
evidentiary record, and contains unverified background

mat eri al .

KeySpan reiterates its objection to addressing the | egal

i ssues toward the end of the process because, it all eges,
doi ng so ignored the Conm ssion directive that |egal issues
be anal yzed, that it created a situation where the | ega
analysis did not informthe report and that it caused the
parties to engage in tinme consum ng hypot heti cal

di scussi ons.

KeySpan reiterates its objection to Staff's confidenti al
meetings with sone of the parties regarding the Straw
Proposal . KeySpan asserts that it and others should have
been provided with the sane opportunity.

KeySpan reiterates its view that Straw Proposal 2 does not
reflect a majority view and urges that the RD reject that
characteri zation.

Vi si on

KeySpan enbraces the Commi ssion's vision of the future of the
gas market and supports inplenmentation of the single retailer
nodel in this proceeding.

KeySpan urges adoption of a specific end-state nodel for al
New York utilities and for all custonmer classifications rather
t han nmaki ng a nore general and gl obal policy statenent
concerning the evolving markets. In particular, KeySpan
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contends that being partially regulated and partially
conpetitive during the transition period is unacceptable for
the foll owi ng reasons:

Marketers will find it increasingly difficult to
conpete against utility sales rates that reflect
commodity prices at cost.

Custoner inertia will remain as long as the utility
continues in the nmerchant function.

ESCOs will be less likely to participate in regions
where the utility remains a choice.

Mar keters will continue to cherry-pick, |eaving the
utility wwth a custoner base conprised of the |east
desi rabl e custoners.

Remai ning half in and half out drives up the
utility's cost of doing business, increases
custoners' exposure to stranded costs, and results
in the duplication of costs within the industry.

Bot h short- and | ong-term pl anni ng becones

i npossible for utilities and marketers and the
utility's ability to maintain systemreliability may
be hanpered.

If the utility remains a choice, marketers wll be
reluctant to sign up for additional pipeline

capacity.

After nore than a dozen orders and years of coll aboration,
according to KeySpan, the Comm ssion should take nore detailed

and action-oriented steps. A specific end-state and
i npl enentation plan to reach it should therefore be
recomended to the Conm ssion.

KeySpan urges the adoption of the single retailer plan
because:

It is the nost effective means to establish a
conpetitive market.

Adopting a single retailer nodel elimnates
KeySpan's concerns regarding its status as partly
regul ated and partly conpetitive.
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Adopting a single retailer nodel is the nost
efficient neans of noving custonmers to conpetition,
and defining the market in that way would alleviate
custoner's confusion. (KeySpan notes,
notw t hstanding other alleged infirmties, that the
public invol venent process reflected overall
custoner confusion regarding the transition to

mar ket s) .

KeySpan urged that the Comm ssion either conplete the
transition to Model 3 (utilities renmoved fromall retai
functions) in "no nore than 12-18 nonths" fromthe concl usion
of this proceeding; or conclude its efforts to develop a
retail nmass market wi thout attenpting any further expansion of
conpetition. In the latter option (which the conpany
opposes), the Conmm ssion would fully regulate snall-vol une-use
residential and commrercial custoners and would elimnate
conpetition for these cl asses.

Reregul ating a portion of the market, according to KeySpan,
would allow the utilities to return to their obligations of
bui | di ng or buying sufficient capacity and commpdity assets to
di scharge their POLR obligations in a cost-effective manner.

The Straw Proposal is not sufficient to inplenment the

Comm ssion's vision of a conpetitive retail energy market
because it is not materially different fromthe policy
statenent al ready adopted by the Comm ssion and does not
reflect, according to KeySpan, the experiences of the |ast
three years. KeySpan contends that the Straw Proposal nerely
reiterates the conditions the Comm ssion has already set forth
for devel oping conpetitive markets. It criticizes the Straw
Proposal for not providing any reconmendati ons for

i npl enenting the preconditions to the utilities exiting the
mer chant function, not providing any action itens for
encour agi ng ESCOs and marketers to serve New York customners,
not describing any nmechanismto provide service to custoners
not served by the conpetitive market, not providing
recommendati ons for securing public acceptance of conpetitive
mar kets, and not resolving any issues related to establishing
a non-utility POLR. According to KeySpan, the transition
period nust contain concrete mlestones to reach the end-state
of a truly conpetitive market.

KeySpan supports adopting the policy statenent's vision for
the electric industry in New YorKk.
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The conpani es oppose allowing utilities to remain in
conpetitive markets, noting that the nost inefficient,

i neffective, and expensive position for the utilities to be in
is half-regulated and hal f-conpetitive.

KeySpan notes that if the utility merchant function is

el i m nated, the Conm ssion and the public at |arge would then
be required to accept the results of the conpetitive nmarket
and woul d no | onger be able to regulate the price of
commodity. |If the Commissionis willing to agree that free
mar ket conpetition produces the nost efficient pricing, then
t he consequences of that decision would have to be accept ed.

KeySpan supports the adoption of the tel ephone nodel for the
energy markets in the end-state. They would support an
obligation-to-serve requirenment for market participants in
areas they designate to serve and a requirenent that such
partici pants provide a uniformset of consumer protections.

r KeySpan notes that a "significant nunber of parties”
support Mddel 3 but that nmany of the parties appear to view
Model 3 as desirable but not attainable. KeySpan's
concl usi ons are based on the proposal that preconditions be
met before utilities exit the retail functions, noting that
"it is apparent” that the preconditions required virtually
insure that they cannot be net. It argues that two of the
precondi ti ons cannot be met while utilities continue to
mai ntain the current infrastructure used to serve the mass
mar ket, noting that custoner inertia will alone "ensure
that public acceptance of market restructuring will never
be attained while the utilities continue to participate.”

r KeySpan urges the Comm ssion to take affirmative steps as
expeditiously as possible including: adoption of Mdel 3 on
a statewi de basis; rate incentives to encourage custoner
swi t ching; custoner assignnment for those who do not swtch
requiring ESCOs to accept the POLR responsibilities;
establ i shment of appropriate procedures for capacity
pl anni ng and procurenent; and adoption of transition
charges to fund restructuring.

r KeySpan strongly di sagrees that the best approach is to
allow the status quo to continue, as two of the utilities
favor. Unless an end-state nodel is adopted, allow ng
utilities to conpletely exit all retail functions,
custoners will not realize the financial benefits of
conpetition. Furthernore, KeySpan opposes the suggestion
that different nodels m ght be accepted across the state,
arguing that there nust be a uniformgoal. For the ESCGs
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to achi eve econom es of scale needed to serve the nmass
mar ket s, KeySpan argues, utility systens nust be open to
conpetition in a relatively uniform fashion.

[, Mar ket Transition

KeySpan believes that if there is to be conpetitive retai
access in New York, the transition nmust be sure and swi ft and
be conpleted in no nore than 12 to 18 nonths.

KeySpan argues that there should be no contingencies, and that
the utilities' exit fromthe nerchant function should not be
based on benchmarks, as set forth in Straw Proposal 2. [If the
Commi ssion finds that market benchmarks are necessary, they
nmust be objective and clear cut rather than the "vague,

mul tiple condition criteria suggested in the Straw Proposal . "

KeySpan sets forth the follow ng positions regarding the
Conmi ssion's ultimate determ nations:

The single retail er nodel should be adopted and
i npl enent ed st at ew de.

The Conmm ssion shoul d approve rate "incentives" such
as those previously proposed by KeySpan, foll owed by
mandat ory custoner assi gnnent where necessary.

Al l ESCOs and marketers on the system shoul d be
PCLRs.

Capacity planning and procurenent decisions should
be made by utilities so long as they are responsible
for maiintaining the integrity of the distribution
system

The transition to the single retailer nodel should
be acconplished over a period of no nore than

18 nmonths fromthe Commission's order in this
proceedi ng, and specific and enforceabl e m | estone
shoul d be established within that tine.

The cost of this transition should be funded by a
surcharge on customers bills.

The Conmmi ssion nust plan the transition allowing tine to
pursue statutory changes with the Legislature or to seek
judicial review of its authority. KeySpan indicates that it
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m ght be conpelled to oppose a Conm ssion order to exit the
mer chant function that did not also relieve the conpany of the
| egal obligation to provide combdity service.

r KeySpan contends that there is "significant support” for
establishing a swft and certain transition to the single
retailer nodel, citing the position of CPB, NESPA RGXE
"smal | marketers”, NEMA, and 1st Rochdal e.

r KeySpan objects to the M position that Mddel 2 should be
adopted, arguing that to do so will not allow the benefits
of Model 3 to flowto all interested parties in the market.

r KeySpan notes its disagreenent with Staff, which KeySpan
cl ainms enbraces the Comm ssion's vision but eschews the
only practical nmeans of achieving it. "Staff cannot bring
itself to support mandatory mgration of custoners”
"Staff declines to reconmend steps that m ght persuade
custoners from purchasing comodity fromthe utility";
"[Staff] favors utilities offering hedgi ng nechanisns .
rather than allow ng accurate price signals to be passed on
to consuners"; " [Staff] . . . also does not acknow edge
or address the cost of a prolonged transition."

r KeySpan di sagrees with the Staff statenent that we need not
now reach a final conclusion on the structure of PCOLR
service, arguing that that decision nust be made now if the
transition is to nove forward.

r KeySpan questions whether nowis the right tinme for
back-out credits that will begin the accunul ati on of
stranded costs, noting that the timng is especially
guestionabl e given Staff's position that the transition may
take sone years.

r According to KeySpan, a failure to adopt the NESPA "big
bang" approach will result in the end of the Comm ssion's
vi sion of conpetition in the energy industries.

r KeySpan argues that its unregulated affiliate would be
unfairly puni shed and di sadvant aged were the Conm ssion to
adopt the CPB proposal that utility-affiliated ESCOs be
required to provi de HEFPA protections. KeySpan argues that
adopting this proposal would not protect consuners, and it
woul d prefer an enphasis on custoner education rather than
expanding the applicability of HEFPA.

-11-



CASE 00- M 0504

| V.

Public Benefit Prograns

KeySpan believes that the needs of |owincome custoners wll
continue to exist once the conpetitive markets have been

devel oped and that those needs nmust be net. All service
provi ders shoul d be subject to consistent requirenents with
regard to |l owincone prograns, according to KeySpan.

KeySpan urges that funding for such prograns be through a

uni versal fund or tax revenues, which will spread the cost of
the program over the general public. It opposes the

i nposition of an SBC charge on gas sal es, arguing that sone of
its custoners would be hit twice for an SBC charge (both gas
and el ectric customers) and that addi ng such a charge on gas
service would hurt the conpetitive position of gas conpared to
ot her conpeting fuels.

KeySpan favors a coordinating council and partnership with the
local utilities to provide a statew de prospective to public
benefit prograns but opposes shifting control to NYSERDA. It
woul d oppose any such council that elimnated the invol venent
of the local utilities in the creation and inplenentation of

| ow-i nconme prograns during the transition. It also notes
opposition to a shift in control fromthe utilities to NYSERDA
for gas R&D prograns.

KeySpan believes that | owinconme prograns should not be
diluted by elimnating direct support to custonmers and relying
sol ely on conservation and weat heri zati on prograns, which
directly benefit property owners and not necessary custoners.

KeySpan reiterates its opposition to an SBC on gas
corporations, adding its objection to surcharges on
bottl eneck functions during the transition as well as
interimfunding through wires and pi pes charges.

Public I nput and Qutreach

KeySpan notes its invol venent with the public input and

i nvol venent comm ttee but neverthel ess concl udes that the
process foll owed was exclusionary and so flawed as to render
the results invalid.

KeySpan points to a nunber of matters that all egedly support
its position:
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The PIIC Commttee did not operate as a whol e but
rat her operated in subgroups.

The process followed did not allow full and fair
participation using as an exanple that the conpany
had only two days to review a version of a
noderator's guide and alleges it therefore had no
opportunity to comrent on the substantial changes.

KeySpan and ot her parties were excluded from

busi ness | eader foruns, residential consuner |eaders
round tables, the survey of upstate nunicipa
officials and the | owincone forum on energy survey.
It conplains that Staff al one conducted the business
| eader forunms, that CPB al one conducted the survey
of upstate nunicipal officials and that such efforts
wer e conducted outside the coll aborative process.

Wth respect to all of the research perforned,
KeySpan indicates that it is concerned about the
scope, focus and objectivity of the research
instrunments and the enphasis that should be placed
on the results. It concludes that the results of
t he public involvenment process are unreliable and
shoul d be rejected.

According to KeySpan, the design of the tel ephone
survey was biased nmaking it a defective tool. |Its
allegation of bias is |imted to a series of six
guestions (three electric and three gas) that were
designed to discover the extent of the public's
ability to distinguish between the regulated utility
and the unregulated utility-affiliate utilizing the
sanme corporate nanes.

KeySpan contends that the design of the noderators
gui de and the conduct of the focus groups invalidate
t hose results.

According to KeySpan, "both the process PIIC

foll owed and the substance of the PIIC s outreach
efforts are so full of errors, om ssions and bias as
to vitiate the results produced.” Thus, KeySpan
urges that none of the surveys or focus group
reports be relied on or included in either the
recomended decision or the ultimte decision issued
in this proceeding.
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CONSOLIDATED EDISON"S COMPANY OF NEW YORK, INC. AND
ORANGE AND ROCKLAND UTILITIES, Inc. (Con Edison)

Process

The process provided a valuable forumfor the exchange of
i deas and information but did not ultimately lend itself to
resol ving the nunerous and conplex matters at issue.

Based on the statenent by the ALJ that the phase |I and |
report is not an evidentiary record, the conpani es concl ude
that there is no record in this proceeding that would provide
a basis for the Comm ssion to mandate fundanental changes in
the utilities' role in conpetitive markets. They urge that
actions that would effect a change in the utilities' role in
devel opi ng conpetitive markets be conducted in the context of
utility-specific proceedings.

Vi si on

Con Edi son believes that the current approaches to devel opi ng
retail choice should be continued for the next several years,
arguing that the current pace of retail choice is reasonable.

Noting that there are issues that arise only due to conti nued
utility participation in conpetitive areas, the conpanies
argue that the transition of the markets has not reached the
point where the utilities should be required to exit any
particul ar functions.

Quoting the Conmission's conmment that: "It would not be in the
public interest to be overly anbitious about the

i npl enentation of retail access, resulting in unrealistic
commtnments to consuners,” the conpanies note that over

400, 000 custoners across the state have participated in retai
choi ce prograns and further indicate that those prograns are
grow ng significantly. They further note that the utilities
continuing role as providers of retail services does not
appear to be an obstacle to customers considering alternative
suppliers.

Con Edi son believes that proceeding at the reasonabl e pace

t hat has been established in New York has all owed the markets
to devel op here while avoiding the major m ssteps that have
been seen in other situations, especially California.
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Con Edi son argues that the market for choice should be all owed
to evolve, not be forced. Rather than trying to force

m gration, the conpanies believe it would be nore inportant
for the Conmi ssion to continue to focus on service reliability
and the availability of customer choice than to pursue a
particul ar end-state of industry restructuring that differs
mar kedly fromthe existing frameworKk.

Before major retail market transfornations are consi dered, Con
Edi son urges that stability in the whol esal e markets be
achieved. It notes on the electric side a nunber of materi al

i ssues still pending with the 1SO and the construction of
needed generating plants; and on the gas side it notes
unresolved long-termreliability issues regardi ng pipeline
capacity. Noting that a resolution of these issues is likely
to be three or nore years away, the conpanies argue that it is
premature to consider new retail nodels that exclude utilities
as retail service providers. They also point out the need to
maintain flexibility during the transition while avoiding

i rreversi bl e deci sions.

Con Edi son notes the risk of requiring utilities to undertake
costly and possibly irreversible changes in infrastructure in
pursuit of objectives that nay not be obtainable and notes
that the adoption of a generic mandate may elim nate the
flexibility under existing prograns.

Con Edi son urges that consuner benefits be clearly shown
before utilities stop providing services. It questions whether
mat eri al cost savings can be achieved with regard to the
utilities' current provision of products and services. It
further notes that to the extent that these services can be
provi ded conpetitively, custoners are already seeing benefits
under the existing program

Con Edi son al so raises the question of the practicality of
adopting the bidding programfor POLR services, stating '

it is hard to understand how a program renovi ng utllltles from
retail services for a one-year period could justify a
utility's dismantling retail infrastructure if, after the one-
year period has expired, the utility could be required to step
back into the POLR role".

Wth regard to adopting the gas policy statenent for

electricity, Con Edison argues that the adoption of such a
vision at this tine is not warranted and that, in fact, the
Comm ssion should rescind or at |east suspend the exit-the-
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mer chant -function vision set forth in the gas policy
st at enent .

Con Edi son al so opposes the establishnent of artificial
targets for inplenenting any of the |ong-term changes that may
be found appropriate, especially where the preconditions for
such changes are not solely within the control of the

Comm ssion or the parties. Rather than consider such materi al
changes now, the conpani es urge deferral for about five years
of consideration of new end-states. This period is chosen
based on the estimated tine needed to address whol esal e and
electric and long-termgas reliability issues.

r The Comm ssion should adhere to the existing framework for
at | east the next several years rather than proposing any
fundanmental changes in the utility's role at this tine.

r Con Edi son contends that the parties supporting near term
departures did not adequately address inportant issues,
including the identity and role of a new POLR
responsi bility for customer care functions, or a
denonstration that the adoption of any nodel would inprove
on the existing framework. It notes that no attenpt was
made to explain how or why a conpetitive market excl udi ng
the utility would produce | ower prices than one in which
the utility participates. The utility notes the
observation by Staff and others that nmany | arge gas
custoners have al ready chosen conpetitive suppliers,
enphasi zing that this market devel opnent has been nmade
w thout elimnating the utility as a choice. Con Edison
al so states no one has alleged that the ESCGCs can devel op
the infrastructure necessary to provi de custonmer service
and other retail functions at a | ower cost than the
utilities.

r Acknow edgi ng the chall enges of being partly in and partly
out of the conpetitive market, Con Edi son notes that
managi ng the further devel opnent of the markets under the
current franework is a better choice than a precipitous
nove to Mbdel 3 with its attendant risks, costs, and
uncertainties.

r Con Edi son opposes CPB' s proposals regarding utilities with
simlarly naned affiliates, specifically noting the
proposal to subject affiliated ESCOs to consuner
protections to which other ESCOs may not be subject.

Con Edison's position is based on its claimthat there is
no adequate basis in the record for adopting the CPB
posi tion.
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Mar ket Transition

Con Edi son believes that the criteria set forth in Straw
Proposal 2 are basically sound but it opposes the provision in
Straw Proposal 2 that the utilities should exit the commodity
function within 48 nonths. |t characterizes the transition as
an "uncharted marat hon” and argues that little value would be
created in the Comm ssion again resetting a finish Iine.

No date should be set now for inplenenting such a nmandate
because the criteria established in Straw Proposal 2 are in

materi al ways outside the control of the Conm ssion, the
utilities, and nost of the other players.

Con Edi son agrees that sone market transition issues such as
unbundl i ng and comodity pricing should be addressed in an
ongoi ng manner but contends that other market transition

i ssues, such as the establishnent of a POLR, are relevant only
in the context of a new end-state, consideration of which
shoul d be deferred.

Con Edi son appears to oppose the creation of a nulti-

st akehol der conpetition council, arguing that there is neither
a need nor a clearly defined function that the council would
be abl e to undert ake.

Con Edi son argues that pricing conmmodity service is a conpl ex
matter that nmust carefully bal ance reasonably priced utility
service wth avoi di ng subsi dies and not prejudicing custoners'
pur chasi ng decisions in favor of the utility. It urges that
the current debate focus on utility commodity pricing issues,
recogni zi ng market conditions specific to each utility's
territory.

Con Edi son observes that the Straw Proposal 2 suggestion that
POLR service offer multiple pricing options subject to

Comm ssi on approval is sinply another way of offering
consuners a regulated commodity service, which tends to def eat
the argunent that it is necessary to renove the utilities from
t he nmerchant function

Con Edison also notes that Straw Proposal 1 discusses rate
options which contenplate the flowthrough of spot market
prices. |If the suggestion is that the market will not be
consi dered conpetitive until providers offer nmultiple pricing
options including hedged prices to small custonmers, it should
be stated that way.
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| V.

Public Benefit Prograns

Con Edi son argues that there is no better evidence that we are
not ready to consider a new service nodel that excludes the
utilities fromproviding retail services than the fact that we
are no closer today than we were in 1997 to defining who wll
be the POLR if utilities exit the nmerchant function and what
servi ces including consunmer protections would be provided by
the POLR as conpared to non-PCOLR ESCGs. It notes that ideally
a POLR shoul d not be needed for all persons to obtain utility
services in a conpetitive market.

Wth regard to bidding out of POLR services and the renoval of
the utilities fromthat function, Con Edison notes that the
infrastructures built by the utilities to discharge their
current responsibilities once dismantled could not be
reassenbl ed quickly, easily or wthout substantial costs and
reliability consequences. On the other hand, they also note
that if utilities maintain the infrastructure necessary to
step back in, they will not shed costs, which is one of the
prime purposes of requiring the utilities to exit in the first
pl ace.

Con Edi son argues that |owincone assistance should not be
resol ved by regul ation and that funding for other public
benefit prograns should naturally decrease with market

devel opnent. It notes that the long-run goal in restructuring
the markets is to achieve |ower costs, and if this goal is
achi eved, all custoners, including | owincone custoners, wll
benefit.

Con Edi son acknow edges that | owinconme assistance nay be
considered in the regulatory arena, but argues that such
assistance is nore appropriately resolved by social services
agencies and the Legislature.

Wth regard to the lifeline program Con Edi son notes that,
unli ke tel ephone, energy services are covered by public

assi stance benefits in New York. Therefore, it argues that
there are public policy reasons for tel ephone lifeline rates
that do not exist with regard to energy services.

Appropriate regul atory approaches to | owincone issues,
according to Con Edison, would include the support and
furtherance of aggregation prograns.

Wth regard to research and devel opnent expenditures, Con
Edi son notes that sustai nable new technol ogi es may not be
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devel oped if public funding is used for such purposes because
the work may not be perfornmed with a conmercial goal. |In fact
it argues that R&D subsidies nmay have a chilling effect on the
devel opment of commrercial technol ogi es.

Assum ng reasonabl e guidelines and that the transition period
will not be of indeterm nate |ength, Con Edi son does not

di sagree that the systens benefits charge is an appropriate
fundi ng nmechanismto fulfill public policy goals. It notes
that utilities should be allowed to provide those prograns
where the utilities can effectively inplenment them

Wth regard to the suggested public benefit program council,
Con Edi son notes that such statew de coordinati on has added
value to these progranms in the past, but that the concept of
coordination is vague. It indicates its willingness to

consi der a council that would have an advisory and
informational structure and suggests that it m ght assune the
current functions of the SBC advi sory council. It enphasizes,
however, that such a council should not have the authority to
mandate the inplenmentation of progranms or to assune
responsibility for the operation of any prograns.

V. Public Input and Qutreach

Con Edi son notes that the quantitative research shows that
whil e significant know edge of the restructuring effort has
been inparted to a majority of the popul ation, continuing
education efforts throughout the state are still a primary
task to which attention should be paid. It also notes that
this research indicates that custoners val ue the regul ated
utility safety-net and do not now want the utility elimnated
as a mar ket choice.

CONSOLIDATED EDISON SOLUTIONS (Con Edison Solutions)

1. Vision

Con Edi son Sol utions urges the partial adoption of Mdel 2
(utilities exiting the comodity function) for |arger
custoners (those with demands greater than 1000 kW but
believes that the utility should continue to offer conmmodity
service to smaller custoners. It notes the inpedinents to the
devel opnent of robust markets created by the continued
participation of the utility in those markets due to
custoners' perceptions that the utility is a safe haven

regul ated by the PSC.
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This party argues that it would be premature to expand Mdel 2
to smaller customers until issues regardi ng HEFPA or ot her
appropriate consunmer protections are resolved. It urges
continued col |l aborati on on these issues and suggests one
option is to solicit bids fromall participants on the cost to
provi de these protections.

It opposes the option of requiring all ESCOs to provide POLR
protections because it believes that such protections would
create enornous adm ni strative and financial burdens that
woul d deter ESCOs from participating in New York and coul d
raise the cost of electricity for small consuners.

[11. Mar ket Transition

Wth reference to the five preconditions set forth in the
Straw Proposal, Con Edi son Solutions notes that itens C and D
are related to the mass market (i.e. residential and other
smal | customers) and are not necessary preconditions to noving
to Model 2 for large custoners. It believes that the reduced
nunber of preconditions associated with | arge custoners woul d
al l ow an eval uati on of whether the remaining conditions had
been net within a 12-nonth period. It suggests that follow ng
t hat eval uation, a 6-nonth outreach canpai gn be undert aken,
notifying the largest custoners (i.e. those with demands
greater than 1000 kW that the utilities would stop providing
commodity. An evaluation of that program woul d be undertaken
approximately 18 nonths later (36 nonths after the order in
this proceeding) and, if the experience proved successful,
utilities could then exit the commodity function for the

remai ning large custoners (i.e. those with demands between

100 and 1000 kW.

CONSUMER PROTECTION BOARD (CPB)

CPB recommends that a market structure be established with
utilities exiting both commpodity and retail functions

(Model 3) and under which all ESCOs woul d provide all consumner
protections including obligation to serve.

CPB endorses a specific focus on consuner benefits and urges
t hat changes be made only when those benefits are evident.
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Process

The process followed in this proceeding has resulted in a

| arge accumrul ati on of val uabl e research and i nformation and
has resulted in the Phase | and Il report, which is "a
conprehensi ve conpil ation of facts and anal yses of policy
options regarding a wi de range of issues and views." It notes
that the positions of all interested parties are in fact a
part of that record.

The presiding officers correctly permtted neither
| arge groups to overwhel mthe concerns raised by smaller
groups, nor allowed snmaller groups to offer unsupported
proposal s or concerns.™

Regardi ng the Straw Proposals that were di scussed, CPB notes
that Straw Proposal 2 contains the recomrendati ons of the
majority but not all of the parties.

CPB does not favor continuing collaboration in this phase of
t he proceeding but notes the likely need for further

col | aboration in future phases inplenenting the Comm ssion's
Vi si on.

Vi si on

CPB generally endorses the vision for the energy markets set
forth in Straw Proposal 2 except that it is concerned that the
anticipated rel axation of regulatory oversight nmay not be in
the public interest. It notes that the scale and focus of
such regul atory relaxation may be | ess extensive in sone areas
but nore extensive in others, especially regardi ng consuner
protections. In this regard, it cites to recent ESCO
practices that are not currently subject to regulation

(e.g. prepaynent plans and unilateral contract nodifications).

Noting that the Comm ssion intends to nonitor the market's
devel opment and take corrective actions as required, CPB
argues that recent experience and nunerous other factors
support its reconmendation that the obligation to serve be

i nposed on all ESCOs. In support of its position, CPB cites
vari ous Comm ssion statenents in the tel ecommuni cations area.

CPB endorses the adoption of Mddel 3, in which the utilities
cease providing retail functions (both comodity sal es and
other retail services). CPB argues that Mdel 3 offers the
best opportunities to secure consuner benefits, citing a
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simlar determnation by the Commi ssion in the gas policy
statenent. It also cites the Comm ssion's requirenment that
utilities develop single-bill systens because consuners prefer
to have only a single business rel ationship.

CPB opposes the suggestions in Straw Proposal 2 that

obl i gation-to-serve and attendant consuner protections be
requi red only of POLR providers and not of all ESCOs in the
mar ket. CPB asserts a nunber of difficulties in the Straw
Proposal approach:

If all but POLR ESCOs have | ower standards of
consuner protections and are not required to serve
all consumers, the likely outcome is an increase of
t he nunber of ESCGCs serving niche markets rather
than the general body of custoners.

Consuners have a strong preference for maintaining
essential consuner protections as currently provided
only by utilities under HEFPA.

Wil e the nunber of POLR ESCOs under PSC oversi ght
woul d be fewer if the Straw Proposal were adopted,
the difficulties of inplenmenting that Model
overwhel mthe difficulty of inposing an obligation
to serve and consuner protections on all ESCOs.

The annual or biennial POLR biddi ng process by
utility territory (or subterritory) and by custoner
cl ass woul d be adm nistratively conpl ex.

Est abl i shing a mechanismto help fund the higher
cost of the POLR ESCO provider would al so create
significant admnistrative difficulties.

The Straw Proposal does not increase custoner choice
to all custonmers because those custonmers who cannot
obtain an ESCO to provide service would have no
choice but to return to the POLR ESCO

Requiring the POLR ESCO to submt bids that include
both fi xed and vari able prices as options would add
addi tional conplexity to the bidding process.

Straw Proposal 2 understates the inportance and
conpl exity of other issues, such as the need to
address situations in which no POLR bids are
received, as well as circunstances where entities
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designated as POLRs ultimately default. It notes
that if the utilities are no |longer in the business,
it may not be possible to assign POLR
responsibilities to any entity.

For natural gas, an ESCO | acki ng avail abl e pipeline
capacity could be precluded from being assigned as a
POLR

The POLR ESCO price established through the

regul atory process woul d becone the price to beat
for all ESCOs, and ESCOs have consistently expl ai ned
that regul ated conmmodity prices are inconsistent
with a level playing field.

Under the Straw Proposal it was envisioned that an
interimPOLR woul d be needed to provide service for
the period follow ng an ESCO failure and before
custoners sel ect new ESCOs. CPB argues that its
approach elimnates the need for such an interim
POLR

CPB bel i eves existing consuner protection rules should be
reviewed to identify any changes required by the evol ving
mul ti-provider environnent.

CPB urges the adoption of a single approach on a statew de
basis for New York, noting the Straw Proposal is not clear on
this point.

CPB notes that the POLR solution recommended in the Straw
Proposal has never been inplenented successfully, but the CPB
proposal to require ESCOs to offer consuner protections,
including the obligation to serve has been inplenented in a
nunber of states and in Engl and.

CPB notes that under New York and Federal banking |aw as well
as in New York's conpetitive tel ephone service market, al
providers are required to conply with fundanmental consuner
protection rules and all providers have the obligation to
serve throughout the service territories and custoner classes
they identify.

CPB bel i eves that based on the conprehensive information
devel oped in this proceeding the Comm ssion is well equipped
to choose a specific Mddel for the end-state for New York
State's energy markets and should not rely on a nore
general i zed approach. Certain know edge of the market

-23-



CASE 00- M 0504

structure is essential for ESCOs to plan and devel op

i nfrastructure and capabilities and that know edge can only
come with the adoption of a specific Mddel for the market's
end- st at e.

CPB endorses the adoption of the concepts that underlie the
gas policy statenent for use in the electric market.

CPB opposes allowing utilities to remain in markets that
beconme conpetitive, noting the powerful incentive to shift
conpetitive costs to regul ated operations and thereby skew t he
playing field and i npede the devel opnent of the conpetitive
market. It cites the Comm ssion's conclusion requiring gas
utilities to exit conpetitive markets as support for its

posi tion.

CPB rai ses concerns over custoner confusion caused by
simlarly-nanmed but unregulated utility-affiliated ESCCs.
Cting to the survey data collected in this case, CPB asserts
t hat New York consuners do not generally recognize that
simlarly naned utility-affiliates are not regulated utilities
and that such custoners are therefore unlikely to be aware
that in purchasing from such unregul ated ESCOs they do not
benefit from full consumer protections.

CPB al so contends that the practice of utility hol ding
conpani es (such as KeySpan) establishing many different
affiliates wwth related nanes further adds to the custoner
confusion and can raise inportant concerns about otherw se
private customer information. It again notes that its
proposed end-state obviates many of the problens by requiring
all ESCOs to provide all consuner protections and to be

subj ect to an obligation to serve.

CPB argues that the use of the same corporate nanme for both
regul at ed and unregul ated providers of energy services could
provi de an unfair advantage to the utility-affiliate over its
ESCO conpetitors. It recommends that the hearing officers
revi ew exi sting market data regarding the market share of
ESCOs operating in each utility's service territory. (CPB
notes that this information has been held to be a trade secret
under the Public Oficers Law.)

CPB endorses the adoption of the tel ephone market nodel for
obligation to serve and consumer protections.
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Mar ket Transition

CPB general ly supports the market transition proposal set
forth in Straw Proposal 2

CPB strongly supports requiring electric utilities to take
actions necessary to reduce exposure of all custoners to price
volatility. It argues that the current whol esale electric

mar ket in New York is operating under conditions that can
create the "perfect storm under which the electricity prices
i ncrease substantially. It notes that the Commr ssion has
recently established explicit incentives for Consoli dated

Edi son to provide just such protection.

CPB endorses the Straw Proposal 2 suggestions that utilities
exit both comodity functions and retail functions, noting,
however, that they should not do so until all of the
preconditions outlined in the Straw Proposal are net.

CPB opposes the customer mgration strategy suggested in Straw
Proposal 2 regarding the use of stranded costs in the
comodity charge to encourage mgration. CPB believes it
unfair for custoners choosing to remain with the utility to be
"puni shed"” by assigning to them costs stranded by mgrating
cust oners.

CPB urges that policies regarding aggregators be established
in the transition to conpetition, an area not covered in Straw
Proposal 2. It suggests that any entity perform ng previously
regul ated functions should be regul ated by the Conm ssion and
shoul d be subject to sone |evel of mandatory consumner
protections. It points to other states which have taken a
nore active role in establishing the market infrastucture for
aggregators.

Regardi ng rate design, CPB recomends no generic policy be
adopted in this proceeding. It notes contested positions from
the distributed generation case (Case 00-E-0005, Costs,
Benefits and Rates Regarding Distributed Generation), as well
as the lack of discussion in Straw Proposal 2.

CPB supports the consensus view that custonmer-ESCO conpl ai nts
must be addressed by sone state agency, either the Public
Servi ce Comm ssion or the Consumer Protection Board.

CPB urges the adoption or the creation of a custoner
satisfaction report card for all ESCOs and utilities, noting
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that at |east four states currently post ESCO conpl aints on
their website.

CPB al so endorses the establishnent of sonme price-to-conpare
i ndex prepared by an independent source such as a governnment
or consuner watchdog that woul d provide consuners with
accurate and understandabl e price conpari sons.

CPB believes | arge users of energy have the incentive and
ability to hedge prices but that small custonmers do not. It
accordingly supports conmmodity hedging for small custoners.

CPB supports adoption of the gas policy statenent position on
hedgi ng for the electric market.

V. Public Benefit Prograns

CPB general ly supports the Straw Proposal 2 discussion of the
public benefit prograns.

CPB notes that one of the nost effective ways to encourage
mar ket - based sol utions to assist |owinconme consuners is to
adopt its end-state nodel, including the obligation to serve
and attendant consuner protections fromall ESCGCs.

CPB endorses the suggestion that the use of NYPA residenti al
hydr opower should be further explored. It notes that this

i ssue was not explored in this proceeding and that additional
wor k shoul d be undert aken.

CPB endorses the creation of a public benefit progranms counci
simlar to the conpetition council described in the Straw
Proposal, noting that the commttee could be the successor to
the current system benefits charge advi sory group that works
wi t h NYSERDA.

V. Public Input and Qutreach

CPB believes that the public input and outreach in this case
has been extensive, gathering vast anmounts of information
regardi ng energy conpetition conpiled from sources throughout
the world. It goes on to note that "the facts and anal ysis
contained in the report and Appendices will likely be a

val uabl e source of information for New York policy-nmaking

t hroughout the transition to a vibrant and conpetitive retai
energy nmarket."

-26-



CASE 00- M 0504

CPB stresses that public education will be essential to a
snooth transition to conpetition and to the ultimate
i npl enentati on of any end-state vision.

DYNEGY MARKETING AND TRADE (DYNEGY)

Vi si on

The conpany joins the Active Marketers in generally supporting
t he adoption of the policy guidelines as set forth in Straw
Proposal 2. It concludes that Straw Proposal 2 constitutes

t he nost reasonabl e approach to addressing and resol ving the
critical issues under reviewin a creative and conprehensive
fashi on.

Wt hout the existence of a blueprint clearly defining a policy
to be followed, market participants will not be likely to
depl oy sufficient assets to generate vibrant conpetition.

DYNEGY neverthel ess favors a nunber of nodifications to the
Straw Proposal. It argues that a workably conpetitive

whol esal e mar ket al ready exists but acknow edges t hat
consuners should not be thrown into that market unless there
are products avail able that can protect themfrom potenti al
vol atility.

DYNEGY suggests that the definitions of "ESCO' and "marketer"
in Straw Proposal 2 are unclear and proposes instead the
follow ng definition: "ESCO neans an entity that markets and
sells energy, in the formof natural gas or electricity,
directly to end-use custoners for their own consunption, and
may al so provide other energy related services, including
provi di ng assistance in the efficiency of energy use.” The
pur pose of the suggested definition is to distinguish a

whol esal e and retail market of participants.

DYNEGY notes that this collaborative was very anbiti ous.
Wil e a consensus was not reached, the ability of Staff to
devel op a proposal that has general support from at | east
one representative of each party sector exceeds virtually
everyone' s expectations. Dynegy urges the Conm ssion to
take this nandate and use the Straw Proposal as the basis
for noving forward.

-27-



CASE 00- M 0504

Mar ket Transition

Commodi ty ratemaki ng mechani sns shoul d be appropriate to
custoner cl asses. The bal anci ng poi nt between exposi ng
custoners to market volatility and protecting them from
volatility is different for each class of customers because
the products offered to different custoner classes can vary
significantly. The need for the utility to provide price
protection to residential electric custoners is much greater
than the need to provide simlar protection for |arger-use
cust oners.

DYNEGY suggests as an inplenentation strategy that a variety

of market participants be invited to bid to offer a range of

fixed-price energy and capacity products from which custoners
could then choose. At the end of the fixed price contract,

custoners woul d be exposed to market products. It notes that
this approach could be tailored appropriately for each cl ass
and for each commodity. It also notes that during the fixed

price period, the custonmers' bills should include a conparison
to market prices so that custonmers could begin to appreciate
the difference between buying fromthe market and buying a

fi xed or otherw se hedged product.

DYNEGY supports the adoption of an electricity pricing policy
on hedging simlar to that in the gas policy statenment. It
notes that the policy has worked well for gas utilities and
sees a need for a simlar policy for electric utilities to
provi de needed direction and price protection for customners.

DYNEGY concl udes that ESCOs have not entered the residential
mar ket to a degree sufficient to justify conpletely turning
this custoner class over to the nmarketplace. It conpletely
supports a step-by-step approach and agrees with the
proposition that nmultiple products should be available to
custoners before utilities are renmoved fromthe marketpl ace.

DYNEGY agrees with Staff that the hedging of commodity
shoul d be used in the near termto provide price stability,
but it opposes any |long-term hedging by the utilities.

DYNEGY supports setting a date certain for providing retai
mar keters the conm tnent they need to invest in New York,
wi th hedging allowed up to the point of that transition.

DYNEGY notes that if hedging is not allowed, then custoner

acceptance of the transition to the conpetitive markets may
be the one Straw Proposal precondition that cannot be net.
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DYNEGY warns that evaluating and further defining the
preconditions in the Straw Proposal via a collaborative
process could bog down the inplenentation of the end-state
i n needl ess argunents over theoretical esoterica. It urges
that the Comm ssion carefully control whatever process may
be used while allowing all parties the opportunity to

provi de i nput.

DYNEGY repeats the suggestion that utilities could issue
RFPs for marketers to streamcomodity directly to utility
custoners, thereby begi nning the process of downsizing the
utilities' trading operations in anticipation of exiting
the nmerchant function. |t suggests that this may be a
useful transition step between utilities as the dom nant
sellers of cormmbdity and nmarketers providing all services
except delivery.

1st ROCHDALE

Pr ocess

1st Rochdal e believes that the process was hel pful in

del i neating key issues and providing the basis for proposals
such as the Straw Proposal and the plans outlined by NESPA
It neverthel ess opposes using a simlar process as suggested
by the proposed creation of the conpetition council.

Vi si on

1st Rochdal e urges that the vision outlined in Straw

Proposal 2 be adopted, arguing against any inplication that in
the end-state utilities would have any role in neeting

cust oner needs ot her than providing delivery service.

Model 3 is supported by 1st Rochdal e, which urges that it be

i npl enented as early as possible to avoid the duplication of
billing and customer care functions and costs during the
transition and to avoid custoner confusion. The |onger
utilities remain in retailing functions, according to 1st
Rochdal e, the nore difficult it will be for ESCOs to achieve a
sufficient custonmer base that would allow themto achieve
econoni es of scale.

1st Rochdal e supports adopting for electricity the concepts
underlying the gas policy statenent. |t objects, however, to
the "three to seven years"” set forth in the gas policy
statenent as too vague and as leading to a potentially
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protracted transition. It prefers the four-year transition
specified in Straw Proposal 2 as a sufficient tinme to
establish a base of retail conpetition activity and to enable
ESCCs to devel op the needed infrastructure.

Utilities should not be allowed to remain in markets that are
conpetitive, because the continued presence of the utility
will preclude truly effective conpetition from devel opi ng.

If utilities were allowed to remain in markets that are
conpetitive, there would clearly be ratenmaki ng consequences
associated wth cross-subsidization and it would be inpossible
to identify conpetitive costs with sufficient precision to
produce a level playing field. |In addition, a utility's
conpetitive functions would require a different cost of

capital than would its nonopoly services, causing further

r at emaki ng concerns.

1st Rochdal e supports the inposition on all service providers
of the obligation to serve as well as uniform consuner
prot ections.

r 1st Rochdal e contends that the expectation of the
substantial consunmer benefits fromconpetition is well
founded, contrary to the argunents of a few parties. 1st
Rochdal e points to the experience in Pennsylvania, where it
contends that the Pennsylvania PUC estimates savings from
el ectric deregul ation of approximately $3 billion. It
asserts that Pennsylvania's electric rates have been
significantly reduced conpared to the national average,
goi ng from 15% above the national average to 4.4% bel ow the
nati onal average.

r 1st Rochdal e di sputes, as m splaced and i napposite to
New York, NYSEG s and Con Edison's efforts to invoke the
California deregul ati on debacl e.

r 1st Rochdal e opposes the "nmaintain the status quo" approach
to allow ng nmarkets to devel op, noting that only 4% of Con
Edi son's custoner base has m grated over three years,
suggesting that 100% m gration woul d not be achieved until
the year 2073. Dragging out the transition for such a
period would not be in the best interest of the state's
econony or the public. Such an approach perpetuates the
exi sting uncertainty, making it difficult for ESCOs to
attract custoners, significantly increases costs inposed on
rat epayers, and nakes it difficult or inpossible to
undertake short-term and | ong-term pl anni ng.
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r 1st Rochdal e contends that Ni agara Mohawk's argunent that
duplicate costs would be associated with the adoption of
Model 3 is wong. 1st Rochdale contends that it is the
failure to adopt Mobdel 3 that would cause the duplication
of costs, i.e., adoption of Mddel 2 would not allow the
utilities to elimnate customer service costs and woul d
make it difficult for ESCOs to achi eve the econom es of
scal e needed to provide those costs thensel ves.

r 1st Rochdal e al so chal | enges N agara Mohawk's cl ai mthat
its transm ssion and distribution services face conpetition
fromself-generators and that the utilities' costs for
transm ssion and distribution should not be artificially
i ncreased. 1st Rochdal e argues that there should be no
artificial barriers to distributed generation either in
utility tariffs or in policies regarding customer care
functions. Citing to the Comm ssion's 1998 determ nation
that requiring the utilities to exit the supply function
wi || produce nore choices for custoners rather than | ess,
1st Rochdal e opposes the argunents raised by sone of the
utilities that to exclude the utility from conpetitive
mar ket s woul d deny customers a significant option. 1st
Rochdal e argues in effect that not excluding the utility
woul d deny custoners a significant nunber of options.

r 1st Rochdal e strongly supports an end-state with all ESCGs
subject to an obligation to serve, as it says is required
in nost other states with significant energy retai
conpetition prograns. 1st Rochdal e argues that a uniform
approach el i m nates custoner confusion, discrimnation, and
redlining and would provide a level playing field. 1st
Rochdal e al so supports the uniform application of consuner
protections, noting that the rules may need to be nodified
to better reflect a conpetitive marketplace, in which
consuners can readily switch suppliers, rather than the
traditional nonopoly situation.

[, Mar ket Transition

1st Rochdal e believes the market transition process outlined
in Straw Proposal 2 should be adopted with the foll ow ng

nmodi fi cati ons:

1st Rochdal e suggests that the strai ght pass-through
of market prices for electricity need not be
phased-in, pointing to the process used at

Con Edi son, where ESCOs can conpete against the
actual market price while the benefits of hedges are
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fl owed through a separate nonthly adjustnent clause.
1st Rochdal e urges that this nmechani sm be
i mpl enented within the first year for all utilities.

1st Rochdal e agrees that a tine certain for
utilities to exit the merchant function is
essential, and woul d adopt the 48-nonth deadline
contained in the Straw Proposal as a fundanenta
policy assunption, not to be based on the specified
preconditions as set forth in Straw Proposal 2. It
expresses several concerns about those
preconditions. First, assigning the determ nation
of whether the preconditions have been net to a
conpetition council could lead to protracted

di sputes. Furthernore, in determ ning whether

wor kably conpetitive whol esal e markets exist, the
focus nust be on the fundanental operations of the
mar ket, not on | ower and stable prices. The
precondi ti on of general public acceptance cannot be
met until w despread custonmer mgration has
occurred, but w despread custonmer mgration cannot
occur until there is general public acceptance.
Finally, the suggested precondition that potential

| egal inpedinments be addressed should not be
interpreted as requiring that they be addressed
definitively, because, in 1st Rochdal e' s opinion,
the Comm ssion clearly has the authority to require
that a utility exit the commodity supply function

1st Rochdal e opposes the Straw Proposal 2 reconmendation t hat
t he question of whether the utilities should be noved to a
single retailer or Model 3 structure should be revisited in a
few years to assess whether the narketplace is able to provide
t hose services. According to 1st Rochdale, this delay is
unwar r ant ed because ESCOs wil|l necessarily assune substanti al
billing and custoner care function in conjunction with the
commodity supply. Mdel 3 should be inplenented as early as
possi bl e according to 1st Rochdal e, because each year of del ay
in conpleting the transition to Mbdel 3 inposes $130, 000, 000
in duplicative costs on the general body of ratepayers.

1st Rochdal e agrees with the Straw Proposal that there should
be a standard set of consunmer protection rules applicable to
all customers within a service class and reflecting a
conpetitive market rather than a traditional nonopoly.

Concerning mgration strategy, 1st Rochdal e supports voluntary
m gration but believes it inprobable. In order to ensure that
custoners nove to ESCCs at a reasonabl e pace throughout the
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transition rather than remaining with the utilities to the end
of the transition, 1st Rochdal e suggests that stranded costs
be recovered through commodity charges and that snaller
custoners be offered nonetary incentives for swtching. It

al | eges that such incentives will be cost effective because
the faster customers migrate, the nore quickly the utility can
shed duplicate functions and costs.

1st Rochdal e supports the Straw Proposal POLR recommendati ons
but would avoid, to the extent feasible, having the utilities
serve as the POLR during the transition period. Rather, the
PCLR function should be bid out to ESCOs, who woul d provide
the service during that period as agents of the utility. This
woul d provide a neans of phasing the utility out of retailing
functions and could be a key el enent in devel oping end-state
mar kets. Contrary to the Straw Proposal, 1st Rochdal e
believes utilities should not be permtted to bid for
provi di ng POLR servi ce.

1st Rochdal e urges that efforts to noderate utility commodity
charges, including hedging, should be designed in a way that
does not inpede the devel opnent of retail conpetition.

1st Rochdal e opposes the objections raised by a few
utilities to the use of enbedded costs or |ong-run avoi ded
costs for back out credits for conpetitive functions.

1st Rochdal e argues that anmounts backed out of bundl ed
rates for such functions nust realistically reflect the
cost of providing such services. It states that the
unbundling of utility charges on the basis of a bottomup
analysis is an essential elenment of the transition process
and shoul d be inplenmented as soon as possi bl e.

Noting Staff's concern over long-term fixed-price utility
services, 1st Rochdal e concludes that conpetitive markets
woul d be conpl etely extinguished were a long-term fixed-
price plan such as the NYSEG Price Protection Plan all owed
to take effect. 1st Rochdal e argues that steps nust be
taken now to insure that utility custoners are given
pricing signals that reflect the market cost of energy.

Public Benefit Prograns

1st Rochdal e supports the principle that the energy burden on
| ow-i ncome custoners should not be worsened as a result of the
devel opnment of conpetitive nmarkets and supports the Straw
Proposal reconmendati ons regardi ng public benefit prograns,
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i ncl udi ng those involving energy efficiency renewabl es and
research and devel opnent.

1st Rochdal e opposes any consi deration of the reallocation of

| ow- cost NYPA residential power, characterizing such action as
the transfer of funds from one group of customers to another
wi t hout any ongoi ng benefits.

1st Rochdal e supports the creation of a public benefits
program council to coordi nate and provi de advice on | owincone
and ot her public benefit programs. (It supports this counci
because it woul d be an advisory body, though it opposes the
proposed conpetition council, which would be making
substantive decisions.)

V. Public Input and Qutreach

1st Rochdal e recommends that the successful public input and
outreach progranms in other states should be studied and
replicated and that all public input and outreach efforts
shoul d be continued and expanded as retail conpetition noves
forward

JOINT BRIEF OF THE SMALL CUSTOMER MARKETER COALITION, AMERADA
HESS CORPORATION, TXU ENERGY SERVICES AND SMARTENERGY, INC.
(ACTIVE MARKETERS)

Active Marketers urge a Conm ssion statenent reaffirmng the
commtment to the devel opnent of conpetitive energy markets
and undertaking to elimnate barriers to conpetition while
provi di ng guidance to utilities and marketers in this case.

| . Pr ocess

Active Marketers urge recognition of the benefits of the

col | aborative process and ask that the Conmm ssion order

conti nued col | aboration on a nunber of issues that arise out
of this proceeding. They note that, with very few exceptions,
no other jurisdiction has undertaken a consensus-based
solution to these difficult issues and, while the process has
been unwieldy at tinmes, the process is far superior to the
traditional, litigation-based approach. They al so note that
if utilities and marketers are to beconme trade allies, the

col | aborative process offers a |l aboratory for |earning on how
to make that rel ationship work.
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"The col | aborative process has been extrenely useful in

el ucidating positions of the parties, refining issues of
concern, as well as creating potential solutions which after
adoption by the Comm ssion could be inplenented in a
reasonably efficient manner."

Vi si on

Active Marketers urge the adoption of the policy guidelines
set forth in Straw Proposal 2 as the nost reasonabl e approach
to addressing and resolving the critical issues under review.
They believe that Straw Proposal 2 addresses the issues in a
creative and conprehensive fashion, articulating a clear
vision of the future, identifying wwth some specificity
concrete steps needed to achieve the end-state, explaining the
ultimate role of the utilities during the transition and in
the end-state, and providing a franework for creating a viable
POLR nodel .

Active Marketers urge the adoption of a regulatory blueprint,
W t hout which capital investnent, infrastructure creation, and
mar ket er business plans will not go forward.

The fundanental provisions of Straw Proposal 2 are those that
declare that the best way to establish a robust conpetitive
market is for utilities to cease buying and selling comodity,
and those that provide definitive criteria and rel ated
tinmetables for the utilities to exit the nerchant function,

i ncluding the specific tinetable of 48 nonths.

Active Marketers believe that the provision of safe, adequate
and reliable utility service nust be maintained during the
transition but note that the devel opnent of econom c savings
w Il best be achieved only when the utility is required to
exit the market. They recognize that the transformation of
the current econom c nodel will take tinme and that the
resulting benefits will necessarily take |onger to achieve.

Active Marketers note that the nodel or nore generalized
standard chosen for the end-state is not as inportant as
building in the flexibility to change or adapt the nodel or
standard in response to rapid changes in the market.
Nevert hel ess, Active Marketers urge the formal adoption of
nodel 2 and ultimately nodel 3. They contend that the
precondi tions, benchmarks and tinetables contained in Straw
Proposal 2 are conprehensive yet flexible enough to forma
basis for achieving this vision.
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Active Marketers strongly support the adoption of the gas
policy statenent for electricity.

Active Marketers do not believe utilities should be allowed to
remain in markets that becone conpetitive, noting that utility
conpanies are free to create deregul ated marketing affiliates
to conpete. They note that the role of the Comm ssion as
"Steward of Conpetition” is critical in insuring that no
conpetitive benefit inures to such affiliates by virtue of
their relationship to the utility.

Active Marketers believe that HEFPA and the nonresidenti al
rules, perhaps nodified to reflect a conpetitive rather than a
nmonopol y market, should apply to all marketers. Consuner
confidence that they will be served and protected is critical
to the devel opment of the market.

Active Marketers oppose any requirenent that the obligation to
serve be applied to all marketers, as in the tel ephone narket
nodel . They prefer a single POLR approach, noting the
difficulties of inposing an obligation to serve all custoners
on a wide variety of conpetitors, especially with regard to
service to |l arge custoners.

G ven the high mgration rate of |large custoners in the gas
mar ket, Active Marketers suggest that this market woul d be the
ideal testing ground for a PCOLR concept, where both a

desi gnati on process and pricing could be devel oped.

r Active Marketers characterize Straw Proposal 2 as a
realistic conpromse in the "nael strom of opposing "views."
The Straw Proposal acknow edges the need for a clear and
definitive plan but also notes inportant preconditions
before utilities should be required to exit conpetitive
mar ket s.

r Active Marketers note that the utilities will not be
removed from nerchant function unless and until the
Commi ssion is assured that the whol esal e mar ket pl ace and
the associated utility/ marketer/regulatory infrastructures,
can provi de adequate, safe and reasonably priced service.
It argues that this reality cannot be overl ooked in any
mer chant function exit inplenmentation plan.

r Allowing utilities to remain in conpetitive markets woul d

constitute the worst of all worlds, for both the consuner
and the conpetitive market participants. They raise the
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follow ng the argunents against allowng utilities to
remain in conpetitive nmarkets

Because utility profits are earned on capital
investnments, utilities can remain profitable and
sell power at their whol esale cost with no markup

Uilities have already divested thenselves of their
generating assets and there is little sense in
allowing the utilities to provide conmmopdity service
for an indefinite period.

Utilities benefit significantly by their dom nant
mar ket presence, and those benefits ensure that the
conpetitive playing field is not level. Wen that
advantage i s added to the costing advantage i nherent
inutility rates, the utility's presence in the
conpetitive market will entirely thwart conpetition
and underm ne the Conm ssion's goal of market-based
conpetitive services.

A utility should be allowed to conpete with other
suppliers when the utility owns and controls the
bottl eneck asset, i.e. the distribution facilities.
Active Marketers argue that it is for precisely this
reason that FERC ordered the pipelines out of the
mer chant business and i npl enented strict codes of
conduct with respect to their dealings with
affiliates.

VWil e Active Marketers agree that a standard | evel of consuner
protection should be applicable to all service providers in
New Yor k, they oppose CPB' s suggestion that all ESCOs have the
obligation to serve. 1In Active Marketers' view, such a

requi renment woul d be destructive of existing markets, create
unnecessary barriers to entry for the small use custoner

mar kets, and seriously reduce the quality of service to
consuners.

Active Marketers acknow edge CPB s observation that the POLR
solution recommended in the Straw Proposal s has never been

i npl emrent ed successfully, but notes that the concept is new
and has never been tried before.

Active Marketers point to the natural gas market for

i ndustrial and comrerci al custoners, where they allege 90% of
the custoners are choosing alternate suppliers and no
obligation to serve has been inposed on any of the marketers.
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To i npose such an obligation after that market has devel oped
over 15 years could have a significant negative inpact.

Active Marketers note the inportance of having a single POLR
to accept the responsibility for serving custoners that are
ot herwi se abandoned in the nmarket. |If there is no one party
with this role and responsibility, no one will be there to
serve these custoners.

[, Mar ket Transition

Active Marketers support the inplenmentation recommendati ons
contained in Straw Proposal 2, believing they woul d provide an
orderly path to a vibrant and robust nmarket.

Active Marketers strongly support the Mddel 2 approach,
arguing that as long as nmarketers nust conpete with regul ated
nmonopol i es, significant market penetration will be difficult
to achi eve.

Active Marketers support the Straw Proposal 2 criteria that
must be nmet before utilities would be allowed or required to
exit the merchant function.

Active Marketers note that conpetitors cannot be expected to
continue to pour resources into the State without a fair
assessnment of when the Model 2 end-state can becone a reality.
They therefore support the tinmetable in the Straw Proposal

Active marketers strongly support the conpetition council,
believing that it is a critical underpinning of a successful
transition process. They al so suggest that this counci
undertake the coordination and review activities suggested for
the public benefits council arguing that public benefit
prograns are as inportant to market devel opnent as are the

ot her econom ¢ and conpetition issues that were proposed for
the conpetition council.

Active Marketers support the approach taken in Straw Proposa

2 to the Model 3 potential end-state, noting that there are
likely to be services beyond commodity that may be provi ded by
conpetitors in a nore econom ¢ nmanner or in a manner which
provi des greater value to consuners. They support an effort
to make any retail functions conpetitive so |ong as doing so
provi des benefits to consuners.
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Active Marketers say they are concerned about additional
efforts by the utilities to entirely insulate custoners from
price signals of the conpetitive nmarketplace arguing that if
all utilities were required to sign |ong-term purchase
contracts with fixed prices for a substantial portion of their
| oad, conpetition would never becone a reality. They urge

t hat bal ance and noderation be applied to the issue of price
noderation and that this concern not be used to shield
custoners fromfacing market realities.

Active Marketers argue that allow ng increased hedgi ng
opportunities or discrimnatory hedgi ng opportunities anong
custoner classes is providing the utilities with conpetitive
tools, contrary to the effort to nurture conpetitive markets.
They note that the stinmulus to the growmh of conpetition in
the gas industry was the ability of industrials to buy gas in
the spot market at prices bel ow those contained in utility
long-termcontracts. Wen utilities sought perm ssion to
offer flexible prices or stream ng of gas, those efforts were
di sapproved by the Comm ssion, and Active Marketers urge the
Comm ssion to continue that policy. Active Marketers again
note that if the utilities want to conpete, they are free to
do so through unregul ated marketing affiliates. In reflecting
on the hedging gas policy statenent issued in 1998, Active
Mar keters note that the Conmm ssion expressed its preference

t hat hedgi ng services be offered through conpetitive business
but neverthel ess required sone hedging by the utilities in
order to provide stabilized bills in the interim They
enphasi ze that such hedging was not to be offered to non-core
and interruptible custoners because those custoners had ot her
options available in the market. They suggest that tenporary
mtigation nmeasures mght be appropriate so |l ong as no | ong-
termpolicy decisions are made that will allow the utilities
to utilize these conpetitive tools indefinitely.

r Active Marketers strongly support the need for the
conpetition council, noting that such a panel, representing
all interested parties, would be nore efficient and qui cker
to respond to the rapidly changi ng markets than woul d
policy decisions made in the context of the old regulatory
nodel . According to active marketers, the conpetition
council will becone the vehicle of change for the
Comm ssion, serving to alert it to events in other states
or on the federal level as well as providing a forumfor
t he di scussion of market evolution on a real-time basis in
New York. The council would advise the Conmm ssion of the
effectiveness of its policy initiatives, of the progress of
mar ket devel opnent in each of the utility territories, of
concerns regarding the exercise of undue market power, and
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| V.

of any other matters bearing on the devel opnent of energy
conpetition. According to active nmarketers, the
conpetition council is vital to the success of the
conpetitive ideas contained in Straw Proposal 2.

Regardi ng the NYSEG pl an, Active Marketers agree with many
of the infrastructure inprovenent reconmendati ons raised by
NYSEG but argue that those good ideas have |l ed NYSEG to a
m sgui ded proposal. Active Marketers argue that the actions
suggest ed by NYSEG shoul d be undertaken in concert with
fostering retail conpetition, not to its exclusion.
"Putting conpetition on hold for seven years as proposed by
NYSEG wi Il only serve to detract fromthe devel opnment of a
wor kabl e conpetitive market."

Public Benefit Prograns

Active Marketers are convinced of the necessity of properly
designing and delivering these progranms if conpetition is
al | oned and encouraged to flouri sh.

They believe that Straw Proposal 2 needs nore discussion and
devel opment with regard to its assertion that the energy
burden on | owincone customers should not be worsened as a
result of the devel opnment of conpetition. They recognize that
consuner assi stance prograns funded by w res and pipes
surcharges are part of the answer but say that encouragi ng

mar keters to adopt forgiveness of arrears progranms is not
appropri ate.

Active Marketers believe prograns related to energy
ef ficiency, renewables, and R& wi |l be addressed by the
mar ket pl ace.

MULTIPLE INTERVENORS (MI)

Pr ocess

The parties worked col |l aboratively over the past year

i dentifying, analyzing, discussing and debating the major
policy issues as reflected by the Phase | and Il report in
this proceeding. A substantial anmount of background

i nformati on and anal yses of many of the policy issues
addressed herein are contained in that report.
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"G ven the inportance and the conplexity of the issues being
addressed, and the diversity of interest being represented by
t he nunerous active parties, the collaborative process
probably worked as well as reasonably could be expected in
this proceeding."

M notes that a collaborative will not usually result in a
consensus in proceedings as |large and diverse as the current

one, and typically requires a greater investnent of tinme and
resources by the intervenor parties than does litigation.

M notes that this process differed fromprior collaboratives
in that the parties succeeded in "working productively and

wi thout aninosity on fram ng and anal yzi ng the rel evant issues
and trying to understand the interests, concerns, and
positions of the other parties.”

G ven the current state of the retail and whol esal e industries
and the fact that many utilities have already filed proposed
long termrate plans, M opposes further delays in resolving
the policy issues in this proceeding.

M believes that the content of the Phase | and Phase |
Report shoul d be treated as background information only, not
as evidence, a consensus, or even a conplete anal ysis.

Vi si on

In cormmenting on Straw Proposal 2, M endorses the concept
that conpetitive markets should be relied on to provide al
products and services that result in nore choices and val ue
for consuners, but notes that markets for essential products
and services that are not substantially conpetitive should
continue to be regulated by the Conm ssion. It adds that

whet her conpetition exists should depend not on whet her
conpetition in a product or service is allowed to exist but on
whet her there are multiple providers of the service conpeting
actively in the rel evant narket.

M states that the electric markets are not substantially

conpetitive because very feww lling sellers are conpeting
actively to serve very feww lling buyers. It also notes

remai ni ng problens wth respect to the whol esal e nmarket.

In commenting on the proposal that the utility-delivery
function remain a nonopoly service, M notes that there are
potentially conpetitive alternatives to the utility-delivery
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function (such as self-generation or distributed generation).
M rmakes the point that there may well be substitutes

avai lable to the current transm ssion and distribution system
for electricity.

M supports the adoption of nodel 2 in the |long run, arguing
that utilities should retain sone retailing and custoner care
functions for the delivery service for custonmers who want
them M notes that |arge custoners generally prefer to

mai ntai n separate contractual relationships with the utilities
and the ESCOCs.

M recommends that Mdel 2 be chosen, but that the Conmm ssion
retain flexibility as to how and when that nodel is

i npl enent ed.

M notes that there is much uncertainty as to the future of
conpetitive retail energy markets in New York as well as
significant inconsistency anong the gas and el ectric service
territories. Unless certain fundanental questions are
answered, the uncertainties will remain, and the parties wl|
continue to fight over the nost basic retail access issues.

M posits that any end-state is at |east "several years away"
and that the Comm ssion should therefore refrain fromfinally
resolving inplenentation issues in the absence of information
on future markets. M reconmmends that the Conm ssion maintain
the flexibility to nodify how and when the end-state actually
i s inplenented.

Wth certain exceptions, M supports the adoption of the gas
policy statenment principles for the electricity market. M
posits two caveats:

Whol esal e and retail gas markets are considerably
nmore mature than electric markets, and the speed of
transition therefore will be different.

In the electric industry all custoner classes should
be entitled to share in the benefits of the
transition power agreenents (hedges) acquired by the
utilities fromthe auction of generating plants.

Wil e supporting the utilities' exit fromthe conmmodity
business, M notes that having utilities exit other aspects of
their services may not be beneficial.
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M notes that there are several problens with permtting
regulated utilities to remain in markets that becone
conpetitive.

It is not clear why a utility would want to conpete
itself so long as it had an unregul ated subsidi ary
that could conpete in the market.

Cross-subsi di es between the conpetitive and nonopoly
activities of the utility would have to be
constantly nonitored at a significant regul atory
cost .

If utilities are required to exit newy conpetitive
mar kets, M notes that a nunber of considerations,
such as the speed of exit, the desires of the
custoners, the level of conpetition, etc., should be
resol ved on a case-by-case basis.

M does not endorse the adoption of the "tel ephone market
nmodel " and urges instead that the Comm ssion exam ne issues
such as obligation to serve and consumer protections in
relation to the "fledgling energy markets" and w t hout undue
reliance on the tel ephone experience.

M notes that the nunmber of ESCOs actively conpeting to sel
gas supplies in the State seens to be declining in all or nbst
service territories and urges an exam nation of this situation
by the Conmi ssi on.

M objects to the concept of limting hedging in the electric
mar ket for small custoners, arguing that the hedging
instruments currently available to | arge custoners are |imted
and often unattractive. It urges that until the whol esal e

mar ket stabilizes, all custonmers should have the option of
bei ng hedged by the utility and those custoners that take
advant age of the hedging option should pay all prudently
incurred costs.

M argues that the anount of custonmer mgration will |ikely
remain limted until utilities exit the commodity busi ness.
It posits that the pool of custoners in the market "w ||

i ncrease consi derably” when the utilities are required to
exit. The result will be a nore rapid devel opnent of a
conpetitive market.

M objects to having the utility exit conpetitive markets over
time and by custoner class as discrimnatory and highly

-43-



CASE 00- M 0504

inequitable. It argues that if the utility exits for al
custoner cl asses, substantial savings in the form of reduced
stranded costs woul d be achi eved.

Utilities should not be permtted to exit the merchant
function if to do so would result in cost increases to
cust oners.

It is inportant that the preconditions to utilities exiting,
as set forth in Straw Proposal 2, be general in nature. They
shoul d be satisfied for all customer classes before the
utilities exit the nmerchant function.

M sees no need for the proposed conpetition council arguing
that the Conm ssion al one shoul d determ ne what preconditions
are needed and when they are satisfied. Further, the

Comm ssion's determ nation should be based on input from al
parties. M also notes that the conpetition council would be
certain to result in the expenditure of considerable

resour ces.

According to M, large custoners do not favor the single
retailer nodel, for they wish to retain contractua

relati onships with both the regulated utility and the energy
provider. M also clains that its experience with that nodel
indicates that utilities manage to shift risks and costs to
ESCOs, without a decrease in the utilities' rates. It also
notes there has been no denonstration that the single retailer
nodel wi Il benefit the conpetitive retail markets or reduce
costs to customers.

M does not oppose the opening of selected retail functions to
conpetition, but it urges that that step be taken well before
any decision is nade to require or permt a utility to exit.

M warns that if the consuner protection rules that are
ultimately i nplenented are unreasonably burdensone, they may
cause ESCOs to |l eave or not to enter the New York market.

M urges the adoption of a rule prohibiting ESCOs from nmarKking
up transm ssion and distribution charges provided by a
regulated utility. M says that custoners should pay for that
service in accordance with the utility's tariff regardl ess of
who bills for the service.

M does not object to the Straw Proposal provision suggesting
t he Conm ssion investigate and resol ve custonmer conplaints
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agai nst ESCOs so long as it does not result in precluding a
custoner from seeking redress through other avenues.

Custoners shoul d not be forced to mgrate to ESCOs until
whol esal e and retail energy markets are substantially
conpetitive and provide econom c benefits to custoners.

If rates were fully unbundl ed and cost-based, M would see no
need for artificial price signals or other incentives to junp
start the market.

M believes that the obligation to serve should not be inposed
on all ESCCs and that utilities should not be allowed to bid
in the PCLR aucti ons.

M objects to the suggestion in Straw Proposal 2 that the
Comm ssi on coul d desi gnate anot her governnental body as the

PCLR i f suitable bidders were not found, noting a | ack of
jurisdiction.

M recomrends that POLR entity contracts be nulti-year in
dur ati on.

M characterizes the POLR oversi ght described in Straw
Proposal 2 as active regulation and notes that its costs wll

be reflected in the bid submtted to provi de POLR service.

M opposes the suggestion that econom c devel opnment and fl ex
rates offered by incunbent utilities in the future should be
conpetitively neutral and not include the provision of
commodity. Until utilities conpletely exit the merchant
function, M argues, there still may be a conpelling need for
the utility to offer econom c devel opnent or flexible rates
that include comodity.

M urges the Conmi ssion to revisit its guidelines for flexible
rate contracts established in 1994 in |ight of the changing
mar ket conditions, which, it argues, render obsolete the use
of utilities' marginal costs when the utility is in fact
purchasing fromthe narket. M also argues that the one-cent-
per-kWh contribution currently required should be considerably
| ower .

M opposes offering the protection of hedges only to smaller
custoners and believes all classes should have electric rate
hedgi ng avai l abl e.
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M cautions about permtting utilities to enter into |arge
long-termelectricity purchase agreenents and offering
custoners the option of fully hedged pricing wthout any
exposure to market volatility. Wile sone hedging is clearly
appropriate, such offerings will make the utilities' exit from
the comodity business all that nuch nmore difficult to

achi eve. The hedgi ng avail able as an option to custoners
shoul d depend on the status of the wholesale electricity

mar ket and the products avail able from ot her suppliers.

M supports the adoption for electricity of the gas policy
statenment position on hedging, at least in the short term

M urges that as the nmarkets devel op, existing interclass and
i ntracl ass subsi di es be elim nat ed.

M asserts that the Comm ssion needs to devote nore attention
to efforts to increase New York's electric transm ssion and
gas pipeline capacity, noting the plans to add additional gas-
fired electric generation capability over the next few years.

M urges the Conm ssion to recogni ze that |arge custonmers wll
m grate in much hi gher percentages than small custoners in
initial phases of the market and that this result is neither
unfair nor inequitable.

Mar ket Transition

M reiterates its argunent that utilities should not be
permtted or directed to cease providing compdity service
to large custoners in advance of other custoners. It
raises first legal issues as to whether the utilities can
be required to exit for any class of custoners and adds
that singling out |arge custonmers may run afoul of the
anti-discrimnation and anti-preference requirenents in the
Public Service Law. It neverthel ess notes one of the
primary differences between | arge custoners and ot her
custoners is that large custonmers are nore price-elastic
and will therefore mgrate to ESCOs in the event there are
econom ¢ benefits to doing so, and points out that nost

| arge custoners purchase gas supplies from ESCGCs.

M sees no rational basis for singling out |arge customers
to be noved to market suppliers in advance of other
custoners. According to M, there is little or no benefit
to be derived fromforcing very few |l arge custoners to
mgrate if nost have mgrated voluntarily. 1t notes that
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such mnimal incremental mgration would not affect
materially the level of utility costs avoi ded and that
forcing | arge custoners into a market where prices are
hi gher could have a disastrous effect on both those
conpani es and the state and | ocal econom es.

r M argues that there are three primary advantages to havi ng
the utilities exit: expanding the pool of custoners
avai l abl e to ESCOs woul d cause nore ESCOs to seek to
conduct business in New York; having utilities exit certain
functions would permit all of the utilities costs in those
areas to be avoided; and requiring utilities to exit would
| evel the conpetitive playing field, thereby elimnating
potentially unfair conpetitive advantages possessed by the
utilities. M argues that none of these advantages can be
realized if the utilities exit functions only with respect
to | arge custoners.

r M argues that consuner protection issues that need to be
resol ved before mgration is nmandated apply equally to
| arge custoners. It concludes that those issues nust be
resol ved for every class before any classes are noved to
t he market.

r M notes that while the gas market may be quite mature for
| arge custoners, the electric market remains inits
i nfancy, and | arge customers therefore should not be forced
to purchase from ESCGs.

r M also argues that all POLR-rel ated issues for al
custoner cl asses shoul d be resol ved before any custoners
are forced to mgrate.

r M argues that if the market is not adequately mature for
all customers, then no custonmer should be forced into it.
According to M, the utility should not be required to exit
until such time as the market is mature for all custoner
cl asses and forced mgration of remaining custoners does
not result in the occurrence of even hi gher energy costs.

r M argues that utilities should not cease to offer hedged
commodity pricing to |large custoners in advance of al
other custonmers. It notes initially that a distinction

shoul d be nade between existing and potential hedged
instrunments, referring to existing instrunents as those
resulting fromutility auctions of generation assets. To
the extent those instrunments are at prices bel ow existing
mar ket | evels, M argues that it would be "grossly

-47-



CASE 00- M 0504

| V.

i nequitable” to preclude | arge custoners from benefiting
fromthose instrunents.

Wth regard to potential future hedged instrunments, M
cautions if such instrunents are acquired in |arge
gquantities by utilities for long periods, they are likely
to make it nore difficult to nove utilities out of the
nmerchant function. M contends that there is a | ack of
active retail conpetition and a limted availability of
attractive hedging instrunents from ESCOs and t hat

t heref ore hedged commodity pricing fromutilities is stil
needed even for the |argest custoners. It contends that if
t he whol esale market is immture then all custoners, not
just small-use custoners, should have the option of
reasonably stable prices.

Public Benefit Prograns

M objects to the statenent in Straw Proposal 2 that the
energy burden on | owincone customers should not be worsened
as the result of the devel opnment of conpetitive markets. M
notes that all custoners' rates have increased since the
begi nni ng of the devel opnment of the conpetitive markets.

M argues that | owinconme assistance prograns are within the
uni que providence of the Legislature and should for be paid
only out of the general fund. It further notes the

Comm ssion's recent approval of a systens benefit charge on
utility bills to fund a | owinconme energy efficiency and ot her
prograns and strongly urges that no additional prograns be

i mpl enent ed.

M urges that the Comm ssion refrain at this tinme from
addressing i ssues of SBC fundi ng beyond the current funding
date of July 1, 2006

M opposes the creation of a public benefit progranms council.

M reiterates its position that energy prices should not be
increased to fund additional |owincone or public benefit
pr ogr ans.

M notes that the presunption that R&D wi Il not be funded
in a conpetitive market is wholly w thout support, noting

t hat nost R&D expenditures are made by conpani es conducti ng
busi ness in conpetitive narkets.
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M argues that there has been no show ng that additional
expenditures on | owinconme and/or public benefit prograns
are either necessary or would be beneficial.

Public I nput and Qutreach

M comrents that the custoner surveys and focus groups
conducted in this proceeding specifically excluded | arge
custoners and the results may not be reflective of the
interests of the industrial class. M also notes that the
results, like the entire report, should not constitute

evi dence.

NATIONAL ENERGY MARKETERS ASSOCIATION (NEM)

Vi si on

Nat i onal Energy Marketers Association argues that the

pi eceneal resolution of fundanental issues surrounding the
exit of utilities fromthe nerchant function and the
separation of the natural nonopoly functions should be done
expeditiously and with a firmdate by which the transition
will be completed. It argues that the longer it takes to

i mpl enent the Commission's ultinate vision, the nore expensive
it will be to all participants.

NEM expresses its support for the conplete unbundling of the
utilities' costs and indicates that until that is conpleted

custoners should be given credits equal to the current
nmonopol y prices to shop for conpetitive services.

NEM argues that utilities should be renoved fromthe provision
of conpetitive services and provides a lengthy |ist of
services that "can be opened i mrediately to conpetition.”

NEM opposes the inposition or the obligation to serve on ESCOs
and marketers as the Comm ssion has required in the tel ephone
industry. It suggests that the utility obligation to serve be
converted to an obligation to connect and deliver.

Mar ket Transition

NEM asserts that incunbent utilities have existing
rel ationships with large custoners that prevent effective
conpetition and suggests that the market will provi de hedged
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pricing services for all custoners. |t contends that
regul atory certainty, in the formof a specified date by which
the utilities will exit conpetitive functions, is required to

permt conpetitive suppliers to offer fixed price or otherw se
hedged offerings to custoners.

Wth regard to hedgi ng, NEM notes that the Conm ssion

recogni zed that gas marketers were al ready maki ng substanti al
use of strategies that mtigate price volatility. It also
suggests that a hedging requirement mght well be appropriate
regardi ng the provider of last resort (POLR) function.

Public Benefit Prograns

NEM opposes any subsi di zation of |owincone rates, suggesting
i nstead that aggregation prograns can be utilized to address
t he needs of |owincone customners.

Concl usi on

NEM urges the Comm ssion to adopt an industry end-state nodel
that defines the role of the utility as limted to natural
nmonopol y functions and that permts all other conpetitive
product and services to be provided by the market. |t adds
that such a nodel should be inplenmented expeditiously and by a
date certain to provide ESCOs and nmarketers with investnent
certainty.

NATIONAL FUEL GAS DISTRIBUTION CORPORATION (NFG)

Process

NFG notes at the outset that there is no affirmative and cl ear
definition of a collaborative process and that the parties did
not reach consensus on the issues raised in the Conm ssion's
instituting order. Inits view, further collaboration is not
likely to significantly advance any consensus anong the
parties, and it opposes the suggestion raised at the
prehearing conference that collaboration rather than briefs on
exceptions follow a recormmended decision. It urges that
briefs on exceptions be scheduled and filed with the
Conmi ssi on.
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NFG i ndicates its long-term support for a "pure pipes” nodel
but notes as a practical matter that there are | egal and
political and public acceptance obstacles as well as supply
and capacity issues that should be addressed and resol ved
prior to inplenenting any final state. Accordingly, it urges
t he adoption of a generalized standard rather than a specific
nodel to allow greater flexibility during inplenentation.

VWiile it expresses its reservation with regard to certain
aspects (reliability and capacity matters) of the gas policy
statenent, NFG believes that adopting a generalized standard
simlar to that statenent could be extrenely useful as a
vehi cl e for inducing change.

NFG argues that utilities should be allowed to remain in

mar ket s that becone conpetitive because to do ot herw se woul d
be an anti-conpetitive boon to marketers and a limtation on
the choice of custoners. It also notes that the very question
of whether to allow utilities to remain in a market that
becones conpetitive suggests that the utilities' participation
was not an inpedinent to the devel opnment of conpetition.

NFG argues that only short-run avoi ded costs should be used in
unbundl i ng rates because the utility is both legally and as a
practical matter limted with regard to its ability to exit
the market. Assuming that all costs are avoidable in the | ong
run is contrary to the utilities' continuing obligation to
provi de service.

NFG opposes adoption of the tel ephone market nodel (inposing
the obligation to serve on all ESCOs and marketers) based on

its experience in Pennsylvania, where when simlar obligations
were placed on marketers and all of the marketers stopped
participating and left the program

The nost productive outconme would be for the Conm ssion to
identify a workable nodel and adopt it in a short time or
to maintain the status quo.

NFG concl udes that the best evidence supports the adoption
of Model 1 with continuation of increnmental change, perhaps
with an eye to Model 2 or 3 as the eventual end-state. It
seeks the certainty of a Conm ssion directive that accepts
the current state of conpetition as part of the evolution
toward a future end-state, with an end-state policy to be
adopted in the future.
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Mar ket Transition

In response to the question concerning hedgi ng, NFG indicates
that the market should provide a solution to the existing
price volatility. Uility comodity pricing should not depend
on the type of customers, for the result will inevitably be
that sonme custoners will benefit while others will not. It
adds that it wll be offering a fixed priced option to its
commodity custoners for the 2001- 2002 heati ng season.

NFG argues that while the Straw Proposal appears to be
proconpetitive, in reality it would maintain the status quo
for the indefinite future. It contends that the
preconditions for the utilities exiting the comodity or

ot her comodity functions could not be nmet for an
indefinite time. The Straw Proposal's preconditions would
force all stakeholders to remain in the current state of
regulatory linbo for an indefinite period.

NFG argues that the "big bang" approach of noving to

Model 3 is a recipe for California-style disaster, and the
proposals to proceed in that manner overl ook the views of
retail custonmers who are largely satisfied wwth the present
structure. NFG suggests that the better approach is to
continue the process increnentally.

NFG contends that the adoption of Mddel 1, continuing the
process of increnental change, would help to ease the
uncertainty that is affecting long termreliability

pl anni ng.

NFG argues that the "big bang"” approach would drive up
total costs and retail rates, especially with regard to the
price incentive or bonus suggested by sone. It urges
rejection at |east of the proposed bonus for marketers to
enhance m grati on.

NFG | argely supports the proposal to redefine ESCOs to nake
clear the retail/whol esale distinction but also believes
that a definition for whol esal e narketers shoul d be adopted
as follows: "an entity that markets and sells energy, in
the formof natural gas or electricity to
retail/ESCO mar ket ers and/ or other whol esal e marketers."

NFG argues that whol esale marketers play a critical role in
t he mai ntenance of systemreliability and argues that the
details that bind a whol esale marketer's capacity and
associ ated gas supply to a utility service territory,
particularly when a retail marketer fails, need to be
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devel oped as part of determning that a narket is
conpetitive.

NFG supports CPB' s call for further analysis to determ ne
whet her aggregators shoul d be subject to the sanme consuner
protections required of ESCOs. NFG argues that the

regi stration of aggregators should be mandatory in order to
mai ntain their accountability. It suggests an ESCO t hat
failed to provide consuner protections m ght close shop and
reinvent itself as an unregistered aggregator no | onger
accountable for its business practices.

Public Benefit Prograns

NFG argues that tel ephone lifeline rates were established
because i nducing nore individuals to connect to the tel ephone
network woul d pronote a robust econony. This universal
service theory is not applicable to the natural gas industry,
where nunmerous fuels are in conpetition with natural gas. |In
t he absence of an economic justification for establishing such
alifeline rate, NFG opposes it.

NFG al so opposes the establishnment of any type of system
benefit charge to fund gas custonmer |owincone prograns on the
theory that such prograns are best inplenented by the
utilities who are closer to the custoners. It notes, however,
that funding for such prograns remains a difficult issue.

NFG supports the concept of a public benefit prograns counci
so long as such a council would operate only in an advisory
role.

Concl usi on

NFG concl udes that consensus has not been reached on the nmajor
policy issues and that an RD and exceptions process should be
followed. It urges adoption of a generalized standard for
restructuring due to the significant benefits that flexibility
will provide. It urges a conclusion that the utilities should
remai n nerchants in the conpetitive markets for all classes
and argues that |owincome prograns should remain a utility
function under the primary managenent of the utility at this
time.
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NEW YORK ENERGY SERVICE PROVIDERS ASSOCIATION (NESPA)

Pr ocess

NESPA not es that di scussions concerning opening the retai
mar ket have been ongoing for at |east eight years and that
many recent deci sions have been made in individual utility
cases, resulting in an ad hoc approach. It urges that the
Comm ssion use this proceeding to articulate a reasonably
specific pro-conpetitive vision for the retail market.

NESPA sees the inportance of the Phase | and Il reports in the
val ue of the process that produced themrather than in the
reports thensel ves. NESPA urges that in going forward, the
reports be laid aside and that the Conmmi ssion's focus be on
Staff's Straw Proposal s whi ch NESPA bel i eves were enornously
hel pful .

Vi si on

NESPA provides its own detailed vision of the end-state, which
it believes is substantially identical to that set forth in
the Straw Proposal with sone additional matters to fill in
what it sees as gaps in those proposals.

NESPA favors renoving the utilities fromthe nmerchant function
(which it defines as all retail functions) or the adoption of
Model 3 but urges that the transition be swift to mnimze
total costs. In support of this position it notes that the
regul ated utilities provide regulated bottl eneck services and
are the incunbent nonopoly providers with a substanti al

advant age in market share.

The utilities should be required to exit the merchant function
as soon as the structure of the POLR is resol ved.

NESPA urges haste because the present structure is expensive,
dysfunctional, and serves no purpose. It contends that the
present state of the market (Model 1) is not in the public

i nterest.

NESPA urges the Comm ssion to take structural steps addressing
such issues as unbundling, business rules, price incentives,
advertising, educational canpaigns, and, finally, a date
certain by which the utilities would exit.
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NESPA specul ates the nobst robust conpetition would be in the
area of customer service, not price.

The fundanental flaw in the Straw Proposal is the absence of
concrete steps and a practical transition plan for achieving
its vision.

NESPA argues that effective conpetition will reduce overal

cost to consuners in the future, but warns that those reduced
costs will not be achieved now and the effects of
entrepreneurial innovation will not all be felt at this tine.

| nst ant aneous reductions in overall retail prices is not a
reasonabl e expectation and should not be a precondition to the
creation of effective markets.

NESPA notes in particular a ploy pursuant to which incunbent
utilities would offer long termrate deals that, while

attractive on their face, just happened to forecl ose
conpetition.

NESPA prefers the adoption of a generalized standard rather
than a specific nodel for the end-state, but notes that the
general i zed standard shoul d not nean a standard | acking al
specificity. It urges the Comm ssion to be as specific as
possi ble now with respect to the transition, to guide the next
round of utility filings.

NESPA supports the concepts underlying the gas policy
statenent and believes they should be adopted for electricity,
but it notes that that policy statement has failed to spur
meani ngf ul conpetition for nost gas market segnents. It
attributes that failure to a | ack of sufficient guidance on
transition issues.

NESPA urges the rejection of a nore passive,
"| et -t he-mar ket - devel op-natural | y" approach to conpetition

As a general matter NESPA believes utilities should not be
permtted to remain in conpetitive markets.

NESPA urges that the question of custoner care be addressed
soon and suggests that a clear definition of the various
parties' roles in the market nust be determ ned before the
Comm ssi on can properly unbundl e rates.

NESPA prefers a nodel in which POLR obligations are only
applied to a few It opposes the use of the tel ephone
i ndustry nodel, where obligation to serve is inposed on all.
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NESPA suggests as a practical matter that a rational ESCO
seeking to serve the residential mass market would in fact
take "all conmers”. NESPA al so speculates that the rationa
ESCO woul d serve all custonmers on a nondi scrimnatory basis
and would treat all simlarly situated custoners alike. It
suggests that in the final analysis the only unserved customner
base will turn out to be either very small or non-existant.

[, Mar ket Transition

NESPA notes significant differences between the gas and
electric markets and differences in the whol esal e markets. It
adds that the pace and shape of the transition to conpetitive
gas retail market nust be heavily effected by the gas
reliability process. It also says the presence of

cooki ng-only gas customers nay require special prograns and
further notes that the Comm ssion has not noved ahead with
regard to conpetitive netering in the gas narkets.

NESPA contends that a material shortcomng in the discussions
regarding the structure of the retail market has been the |ack
of informed public conversation on the general topic of

cust oner care.

NESPA opposes what it calls the creeping increnentali st
approach to transition and urges the adoption of a schedul ed
date certain for exiting the utilities, providing a "big bang”
for conpetitors.

On a date certain unbundling and price incentives should go
into effect sufficient to assure mgrating custoners of at
| east a ten percent savings for all who swtch.

NESPA proposes a three-stage program Phase | would resol ve a
nunber of inportant issues such as unbundling, custoner care,
devel oping a POLR nodel, etc. Phase I, which would commence
in April 2002, would feature coordi nated customer educati on,
advertising, and preparation by market participants.

Phase I'll would start January 1, 2003, when unbundl ed price
incentives and the POLR programwould go into effect and the
utilities would exit the commodity busi ness.

NESPA notes that the nost daunting barrier to market
devel opnent as long as the utility remains is the
extraordi nary cost of customer acquisition.
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NESPA urges that, in carrying out the transition to
conpetition, regulated utilities be provided incentives,

t hrough earnings or recovery of transition costs, tied to
their cooperation and success in exiting the retail function.

NESPA notes that the transition plan for the |arger custoner
cl asses could be faster than that set forth above for the
residential class, with the Phase Il "big bang" happeni ng for
i ndustrial custoners on June 1, 2002.

NESPA believes the transition strategy set forth in the Straw
Proposal is too timd and unlikely to be successful.

NESPA urges that the question of custonmer care be addressed
and reflected in the unbundling proceedi ng.

POLR service is intended as a short term service, and the
pricing of that service should not be attractive relative to

what is available in other narkets.

NESPA opposes the creation of a conpetition council, arguing
that it will add a | ayer of bureaucracy and a potential hurdle

to be cleared before the decision to nove ahead with the
utilities' exit can be nade.

NESPA believes that the extended tinetable set forth in the
Straw Proposal for transition to markets is too nodest and
will lead to unreasonable delays in the introduction of
conpetition.

NESPA believes that snall and | arge custonmers shoul d be
differentiated with regard to hedgi ng protection provided by
the incunbent utilities, but only to the point of the "big
bang," after which the utilities would be offering no retai
servi ces.

NESPA opposes the adoption of the gas policy statenment on
hedgi ng. Under its transition plan, that issue m ght be noot

in approximtely 12-18 nont hs.

NESPA urges focusing on the devel opnent of the POLR nodel
during the first phase of the transition and urges the

Comm ssion to establish specific deadlines for that work to be
conpl et ed.

NESPA reiterates its support of Straw Proposal 2, noting
that the crucial point in that proposal is that it is a
pl an that holds out the assurance of action, an assurance
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absol utely necessary to encourage ESCO i nvestnent and
mar ket devel opnent .

r NESPA i ndi cates that the argunent over the status quo
versus nmoving forward is "a debate over getting there at
all". NESPA sees the status quo as a static or shrinking

mar ket dom nated by utilities and their affiliates and

t herefore urges the endorsenment of the Straw Proposal's
end-state vision and an enphatic rejection of the idea that
not hi ng nuch needs to be done to achieve that end-state.

V. Public Benefit Prograns

NESPA endorses the | owincone section of the Straw Proposa
and strongly believes that | owinconme support should be
i ncreased.

NESPA suggests that POLR service should not be designed to
address the needs of people with |ow incones but that a
separate additional program should be designed and i npl enent ed
for that purpose.

NEW YORK STATE ELECTRIC & GAS CORPORATION (NYSEG)

NYSEG clains that it has a distinguished record of supporting
the transition to conpetition and has been a | eader in
i npl enenting retail access.

It contends that retail conpetition requires a viable and

[iquid wholesale market. It contends that the whol esal e
el ectric market has devel oped poorly resulting in customers
facing substantially higher prices. It suggests that recent

experience underscores the need to reevaluate the schedul e and
infrastructure requirenments necessary to achieve the state's
goal of robust wholesale and retail conpetition.

NYSEG sunmmari zes the various findings and recomnmendations in

its report entitled, "New York State's Electric Energy Crisis
and New York State Electric & Gas Corporation's conprehensive
solution” (April 2001 public policy paper). It argues anobng

ot her matters:

The Article X Iicensing process has beconme a norass
and the plant certifications have been bogged down
in litigation.
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The conpl ete dependence on natural gas as the fuel
for all new generation exacerbates New York's energy
probl ens, and there is no regulatory or governnent al
policy to foster fuel diversity.

Wiile electric transm ssion investnment nmay hel p,
that help will be far into the future due to the
extensive siting proceedi ngs provi ded under Public
Service Law Article 7.

Specific plans nust be inplenmented now to expand

el ectric transm ssion and natural gas
infrastructure, and while those efforts are underway
custoners need to be protected in an i mmature and
vol atil e whol esal e el ectric market.

It is critical that consumers in the fragile upstate
econony be protected from excessive nmarket risks
during this uncertain transition.

Hasty action by the Conm ssion unsupported by a
strong framework will only create nmarkets with
perverse incentives and wll adversely affect the
| ong-term economc vitality of New York

The public input research perforned in the
proceedi ng suggests the majority of consunmers want
the local utility to remain an option.

NYSEG urges that the Conmm ssion refrain from any
further efforts to define an end-state in this
proceeding and fromdirecting the utilities to exit
t he nerchant function

Pr ocess

NYSEG expresses its serious concerns about the process and
contends that the basic collaborative approach seriously broke
down.

NYSEG states its concerns about the evidentiary weight that
woul d be accorded the Phase | Phase Il report and argues that
the value of the entire process is questionable if it does not
rest on a solid |legal and evidentiary foundation.
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NYSEG argues that the legal issues should not have been
del ayed to the end of the proceeding and that that delay was
especi al | y damagi ng.

NYSEG contends that Staff pulled "the wool over the eyes of
the parties" and "engaged in questionabl e negotiation
tactics" because it allegedly did not reveal that its true
position was in fact the Straw Proposal circulated in an
attenpt to garner broad based support. According to NYSEG
Staff placed a shroud on its once hypothetical Straw
Proposal allegedly with the intent to mslead the parties.

NYSEG contends that Staff, in addition to the "bad faith"”
it showed, incorrectly characterized the Straw Proposal as
supported by a substantial majority of the parti es.

NYSEG s al | eges that the Straw Proposal ignores the
infirmties in the wholesale electric market and assunes
that the problens will be corrected by inplenenting the
Straw Proposal

Vi si on

NYSEG urges the Conm ssion not to adopt any specific end-state
nodel or nore generalized standard until the electric

whol esal e market is functioning properly and all gas and
electric liability issues have been resol ved.

Utility restructuring should be evol utionary, not
revolutionary. NYSEG cites the tel ecommunications and

whol esal e gas i ndustries, which have matured over a two-decade
period, as exanples of an evol utionary approach.

NYSEG urges the Comm ssion to continue considering a great
nunber of issues necessary to establish the appropriate
regul atory and other infrastructure required for conpetitive
mar kets, including matters concerning the operation of the

| SO, reliability, electronic data interchange, conpetitive
metering, billing, demand side issues, and the provision of

| SO information and data to the Departnent.

NYSEG opposes adoption of the gas policy statenment for the

el ectric market, arguing that the gas policy statenent itself
is wong. It also argues that requiring the utility to exit
the comodity market would elimnate one supplier for
consuners, thereby contradicting the state's policy of

i ncreasi ng consuner choi ce.
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NYSEG argues that utilities should be allowed to remain in

mar ket s that beconme conpetitive. It notes the public research
performed in the case showing that the majority of custoners
woul d prefer to retain the option of having the utility as a
supplier

NYSEG suggests that the tel ephone market nodel, inposing the
obligation to serve and uni form customer protections on al
conpetitive providers, should be considered by the Comm ssion.
NYSEG argues that all conpetitors should be subject to a set
of simlar requirenments regarding both the obligation to serve
and consumer protections. Such an approach woul d insure that
consuners woul d not be subject to discrimnation, would enjoy
t he sane fundanmental protections and would be able to shop in
the markets w thout having to sacrifice these protections.
NYSEG agai n points to the custoner research undertaken in the
case, which indicates that nost customers believe the consuner
protections currently provided are extrenely desirable.

NYSEG argues that |arge custoners should have a greater choice
of commodity ratemaki ng mechani sns than are currently
avai l abl e, including a choice of sophisticated and

i ndi vidualized pricing options. It argues in essence that any
hedgi ng perforned by the utilities should apply equally to

| ar ge custoners.

NYSEG opposes the adoption of the policies on hedging in the
gas policy statenent, arguing that such a mandate i s not
needed because the utilities already have that obligation
under statute. It also argues that a hedging strategy should
not be extended to the electric industry because it may
adversely affect consuners, apparently notw thstandi ng the
statutory obligation. NYSEG opposes particularly the warning
in the gas policy statenent that the utility would have a
heavy burden to denonstrating that its approach was reasonabl e
if it did not have a diversified supply portfolio. It finally
argues that the gas and electric industries are different and
policies in one should not be applied to the other.

r NYSEG ar gues strenuously that, contrary to the allegations
of DYNEGY, workably conpetitive whol esal e markets do not
exi st and that the supply situation in those markets wl|
wor sen before it inproves.

r NYSEG di scusses in sonme detail the NYSEG report issued
after the Phase I/Phase Il reports were conpleted in this
case.
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NYSEG agrees that custonmers will need protection from
volatility, stressing that that such protection will be
needed wel | past 2003.

| f the Comm ssion decides to establish an end-state nodel,
NYSEG woul d oppose adopting a generic statew de nodel, as
sone parties favor. |Its position is based on its belief
that each utility should have the ability to nove to an
end-state that is nost advantageous to its own custoners
and that the choice of an end-state nust be made on a
utility-specific basis.

NYSEG ar gues that before the Conm ssion can establish any
end-state, the legal issues surrounding the Commi ssion's
jurisdiction nmust be definitely determ ned.

NYSEG opposes CPB's argunents that the Mddel 3 end-state
shoul d be chosen in part because it would allay sone of
CPB' s concerns regarding the use of corporate nanmes by both
regulated utilities and unregul ated ESCOs. NYSEG ar gues

t hat because it has been accorded the right to use the
NYSEG nanme for all subsidiaries, the consequences of its
having that right should not be considered in any way in
this case.

Mar ket Transition

NYSEG al | eges that Staff failed to account for market-based
back- out plans, underestimted the inportance of hedgi ng,
and generally m sunderstood the concept of hedging inits
initial brief. NYSEG argues that Staff ignored the
proconpetitive benefits of a market-rate back-out plan as
opposed to a fixed-rate back-out plan such as the market -
based pl an NYSEG has recently adopt ed.

NYSEG opposes Staff's endorsenent of rapidly increasing the
exposure of industrial custoners at spot market prices
while calling for residential custoners to face such prices
nmore gradually. According to NYSEG the California
experience shoul d be enough to di ssuade any reasonabl e
person from exposi ng any custonmers to spot market prices in
the face of a poorly devel oped whol esal e el ectric narket.

According to NYSEG Staff failed to appreciate that hedgi ng
prices often beconme market prices, and its distinction
bet ween hedged prices and market prices is artificial.
NYSEG notes that no reasonable entity woul d nanage an
el ectric supply portfolio absent hedging. NYSEG al so notes
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that hedging instrunments add liquidity to conpetitive
mar kets and all ow smal | er market players to participate,
thereby | eading to greater conpetition.

NYSEG opposes the reconmendati ons of a nunber of parties to
set a date certain by which utilities would exit the
coomodity market. It contends it is premature and
potentially an abdication of the PSC s statutory duties for
t he Conmm ssion to adopt such proposals and to establish a
date certain for the newretail energy market paradi gm

NYSEG opposes the adoption of recommendations fromthis
proceeding in pending rate cases. The adoption of such
recommendati ons into pending cases m ght force NYSEG to
reconsi der the proposals it has made in those pendi ng
cases.

NYSEG opposes the proposal to establish pricing incentives,
custoner sign-up bonuses or other subsidies to create
mar ket activity as contrary to Comm ssion policy.

NYSEG opposes the concept that utilities and ESCCs shoul d
becone trade allies, noting that conpetitors in any
industry are the antithesis of allies.

NYSEG opposes the suggestion that the utilities be provided
an incentive to carry out the transition to conpetition,
arguing that the proposal is a blatant attenpt to hold
hostage the utilities' earnings and their ability to
recover transition costs until the utilities are forced to
surrender and agree to exit the nerchant function.

Public Benefit Prograns

NYSEG opposes any further consideration of the possibility of
usi ng NYPA residential hydropower benefits to support |ow

i ncome prograns, arguing that the hydropower allocations are
specifically governed by federal and state | aw and that under
| ong-termcontracts, NYSEGis not permtted to provide NYPA
hydr opower to a subgroup of its rural and/or donestic

cust oners.

Assumi ng that the public benefits program council net

speci fied conditions, NYSEG would not object to its creation.
The conditions are that the council nust be bipartisan; it
nmust be charged with identifying best practices and providing
know edgeabl e gui dance to human service providers; it mnmust be
prohi bited fromsecuring or allocating funds; it nust
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V.

recogni ze the uni que geographic regions; and speci al needs
wi thin those regions; and it nust address the real and
fundamental infrastructure needs facing New YorKk.

NYSEG obj ects to a public benefit progranms council that
woul d be coordi nated by NYSERDA, arguing that it would
constitute a duplication of the SBC Advi sory Counci
efforts. |Its lack of objection to the creation of such a
council for lowincone issues is conditioned on the
council's functioning as an i ndependent oversi ght body
prohi bited fromsecuring or allocating funds.

NYSEG opposes the proposal to establish a nandatory gas
benefits charge, arguing that the adoption of such a
proposed rul emaki ng nust first be noticed under the

provi sions of the State Adm nistrative Procedure Act. It
suggests instead that PACE consider inplenenting an SBC on
Long Island rather than increasing the burden of upstate
custoners through a gas benefits charge.

Public I nput and Qutreach

NYSEG bel i eves that the public input and outreach efforts in
the case provide the Conmission with all the quantitative and
qualitative information that it needs to fully analyze the
public view of the devel oping conpetitive electric and gas
markets and its expectations of them

NYSEG argues that Staff has failed to acknow edge the results
of the public involvenent effort in the production of its
Straw Proposal because it does not indicate that custoners
overwhel m ngly want the utility to continue as a choice and do
not want to be forced to switch suppliers.

NYSEG opposes KeySpan's view that the public input and
outreach efforts were so full of errors, om ssions and bias
as to vitiate the results produced. It notes that KeySpan
was an active participant in the coonmttee, that the
commttee selected the contractor through a bid process,
that the contractor has very sound credentials and has

gai ned an excellent reputation in its prior work, and that
KeySpan as well as all of the other parties had numerous
opportunities to suggest survey questions provide
direction, and coment on drafts. NYSEG argues that sinply
because the study did not produce data supporting KeySpan's
position is not reason to ignore the results. It notes
finally that the results show that custonmers overwhel m ngly
want the utility to continue as a retail choice.
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NEW YORK STATE RESEARCH AND DEVELOPMENT AUTHORITY (NYSERDA)

| V.

Vi si on

NYSERDA supports Straw Proposal 2 as submtted to the parties
by Staff.

Public Benefit Prograns

NYSERDA t akes no position on whether NYPA residenti al

hydr opower benefits mght be used for a lifeline rate or other
| ow-i nconme program but suggests that the issue could be taken
up by the coordinating council as discussed bel ow.

NYSERDA supports continuation of the System Benefits Charge
Advi sory Conmmittee but al so strongly endorses a coordi nat ed
process for delivering energy-related services to the | ow

i ncome sector. It proposes the creation of an initial

St at ewi de Coordi nating Council conprising state organi zations
as well as other interests involved with | owinconme energy
issues. It suggests that such a council could achieve a

bal ance between nmaintaining |ocal programflexibility on the
one hand and achi eving statew de consi stency and coordi nati on
on the other.

NIAGARA MOHAWK POWER CORPORATION (NM)

Pr ocess

Ni agara Mohawk believes that the collaborative process worked

wel | in describing possible conpetitive nodels and identifying
many of the issues that require exam nation before adoption of
any vision other than the status quo. It notes that al

parti es have a deeper understanding of one another's positions
on many matters than they did at the beginning of this case.

As for difficulties with the process, N agara Mhawk notes
three distinct changes in direction: assessing the vision and
movenent questions, addressing |egal issues, and exam ning two
Straw Proposals. It asserts the schedule was sufficiently
anbitious to disrupt the work flowin sone cases. 1In
particular, it says that a detailed assessnent of the costs of
adopting the various nodels was not possible.
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NM contends that the Straw Proposals coul d have been presented
earlier in the case and notes it is unclear how the
Phase 1/ Phase Il report will be utilized.

NM argues that the process should have begun with an anal ysis
of legal inpedinents before discussing broader policy issues.

It al so notes concerns with the process by which custoner
research was generated and agai n suggests that the anbitious
schedul e may have led to sone deficiencies.

Vi si on

Ni agara Mohawk urges that neither a nore generalized standard
nor a specific end-state nodel be adopted as a result of this
proceeding. It argues for a utility's right to decide for
itself whether it wishes to provide commodity or other
retailing functions and contends that no statutory support

exi sts for the mandatory adoption of either Mdel 2 or

Model 3. It also notes that flexibility is essential in order
to give due regard to the unique situations of each utility's
busi ness and service territory.

NM notes that no ESCO or group of ESCOs on either the gas or
el ectric side has expressed a wllingness to assune the
commodity or retail functions for all custoners.

NM f avors issuance of a series of statenents draw ng
boundaries as to how utilities and ESCOs can do business, and
it urges that such statements be sufficiently flexible to
permt utilities to inplenment different nodels.

NM argues that a key objective for any vision should be to
avoid irreparable harmto market participants, custoners or
utilities in the event that the preconditions necessary to
inplenment it do not materialize. "Flexibility, in this case,
is the key to w se deci si on-naking."

Ni agara Mohawk opposes the adoption for electricity of the gas
policy statenment, arguing that a formal reassessnent of that
statenent should be undertaken. It notes that |arge gas
custoners already receive commodity supply from marketers and
states that " these | arge custoners are ineligible for

Ni agara Mohawk supply servi ce. " It believes it premature
to conclude that it would be wise for utility to exit the
commodity market for small gas custoners.
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NM has no objection to utilities ceasing to provide comodity
service to large electric custoners. It strongly believes,
however, that conditions are not now net, and may never be
met, for small custoners to be forced off utility commodity
servi ce.

NM argues that utilities should be allowed to remain in

mar ket s that beconme conpetitive, noting that charges of
utility anticonpetitive behavior have neither been nade nor
can be made given their regulated status. It argues that the
presence of an additional supplier, the utility, is
proconpetitive.

NM has no objection to exiting conmmodity service for |arge

custoners in the near termand is willing to further consider
the question for small custonmers subject to the preconditions
in Straw Proposal 2. It notes that the costs of proceeding in

such a step-wi se manner should be relatively small but
cautions that small custoners clearly want the utility to be
an avail abl e supplier.

NM di sagrees with any attenpt to elimnate utility-customner
relationships and lists the foll ow ng reasons:

Est abl i shing the ESCO as a m ddl eman between the
utility and the custonmer will inpede effective
conmmuni cati ons.

Safety and reliability objectives are best addressed
when the utility works directly with the custoner.

Mai ntaining a direct retail relationship avoids the
expense of duplicating systenms and service
capability by the ESCCs.

Del ivery services are intended for the benefit of
custoners and not as a function out-sourced to
utilities by ESCGCs.

A nodel forcing utilities out of retailing functions
could put the distribution conmpany at an unfair

di sadvantage wth regard to responding to
conpetition, such as from sel f-generation

Uilities are best able to tail or econom c
devel opnent progranms when they work directly with
cust oners.
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Ni agara Mohawk agrees with the preconditions to novenent to
Model 2 set forth in Straw Proposal 2 but argues that they
shoul d al so be preconditions for any novenent to Mdel 3. It
argues that Straw Proposal 2 should not endorse Mddel 3 as a
long-termvision at this tine and urges that Mdel 2 be
adopted as the vision for large custoners, |eaving open the
guestion of small custoners.

The conpany appears to oppose the nulti-interest conpetition
council, arguing instead for the Comm ssion to continue to
nmoni tor markets and seek party input when appropriate to
establish a utility exit fromthe markets.

Again stressing flexibility, NMnotes that conpetition wll
advance at different tines for each commodity, for each
custoner service, and within each utility territory.

NM bel i eves that a baseline |evel of consuner protection
shoul d be required of all commodity providers, irrespective of
their status as POLR

In the end-state, according to N agara Mhawk, greater

Comm ssi on oversi ght of commodity POLR providers through
reports and audits would be preferable to establishing special
consuner protections that only POLRs would be required to
offer. It suggests that if the utilities are renoved from
commodity or other functions then it may be necessary for al
commodity providers to bear the obligation to serve.

r NM states that it would be premature to make any deci sion
regardi ng an end-state or transition state before all costs
and benefits to persons and entities, including, but not
limted to, utilities, ESCGOs, ratepayers, taxpayers, and
communities, had been exanmined. It therefore urges that no
deci sion be nmade on any of these issues.

r No date certain should be specified for any novenent to any
nodel end-state because, according to NM there is too nuch
uncertainty regarding costs, too much uncertainty regarding
benefits, and too nuch uncertainty regarding all of the
preconditions set forth in the Straw Proposal

r NM cont ends that no conpetition council should be created
at this time. |If such a council is created, it should
serve in strictly an advisory role.

r Because commodity pricing is conplicated and invol ves
consi deration of many factors including the market
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conditions wthin the subject utility service territory,
i ssues of rate design for unbundl ed conmodity pricing
shoul d not be addressed in this proceedi ng.

Because numerous issues require resolution in connection
with POLR, NM argues it is premature to decide upon a POLR
nodel now. It further argues that it is unrealistic to
assune that the utility, once renoved fromthe PCOLR
function, can be expected to resune those responsibilities;
and if those responsibilities are to be kept by the
utilities, it is costly and inefficient to establish sone
non-utility entity as a POLR

NM argues that utilities should not be required to contract
out their nerchant functions but notes that it is not
opposed to utilities voluntarily taking such action.

NM argues that no incentives or artificial credits should
be used to induce mgration, and it opposes the use of

| ump-sum i ncentive paynents or artificially high back out
credits.

Mar ket Transition

Regar di ng hedgi ng, N agara Mhawk notes that nearly all of its
| arge gas custoners and nost of its large electric custoners
currently are exposed to nmarket prices for conmodity.

Al though it m ght be reasonable to reduce or elim nate hedgi ng
for other |arge custoners, there may al so be circunstances
when hedged or partially hedged services to such custoners

m ght be appropri ate.

Hedged supplies play an inportant role in serving small and
residential customers, for whomthere are linmted market
opportunities, at least for the near term In any event, NM
argues, all reasonably incurred costs to provide hedges shoul d
be recoverabl e.

NM notes that ESCOs cannot be required to offer any of the
hedged products and that there is no guarantee that ESCOs wi |
of fer hedged prices. |In the absence of a regulated POLR
required to offer hedged prices, NMbelieves it difficult to
i mgi ne any cessation of utility POLR responsibilities to
smal | cust oners.

NM bel i eves that the fundanmental principle set forth in the
gas purchasi ng policy statenent should be applied to electric
utilities, seeing a need for sone portion of the electric
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supply portfolio to be hedged. It expressed concern, however,
that if market prices fall below the hedged price or if the
utility is not 100% hedged and prices go up, clains of utility
i nprudence could be levied. It recommends that retail access
rul es and recovery mechani sns be created for the cost of
hedgi ng to be borne by all custoners.

Addi tional guidance to that contained in the gas purchasing
policy statenment should be provided regardi ng Comm ssion
expectations for the near-termand | ong-term objectives of
utility supply procurenents.

NM believes it inperative that cost anal yses be undertaken to
exam ne the question of total costs of adopting any end-state
nmodel before any decision to adopt such a nodel is nmade. It
bel i eves that anal ysis was not adequately undertaken in this
case.

NM urges that the issue of |egal inpedinments be resolved
before any end-state nodels are adopted and before any POLR
pil ot progranms are undertaken

The conpany believes it is still premature to deci de such
guestions as whether all ESCOs should be POLRs, and whet her
PCOLRs shoul d be sel ected by biddi ng.

G ven current market conditions and the preferences expressed
by smal|l custoners, NM believes conditions do not now support
its ending comodity service to small custoners. Instead, it
should remain the POLR for those custoners.

NM notes that detail ed requirenments have not been set forth
regardi ng POLR assurances, financial viability, etc. and that
the Straw Proposal nerely assumes the POLR w Il fulfill its
obligation. It accordingly argues that final decisions should
not be nmade and it would not adopt the Straw Proposal s’
rejection of the position that all ESCOs shoul d have the
obligation to serve.

NM obj ects to the Straw Proposal suggestion that utilities
coul d be appointed as default POLRs by the Comm ssion in the
event a bidding scheme were not successful, especially if the
utility had already exited the business. It argues that
alternative or backup POLRs need to be designated or that al
ESCOs shoul d be designated as POLRs.

Ni agara Mohawk opposes a forced migration strategy for
custoners except as an approach of last resort. It argues
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that forced mgration should not occur unless a small mnority
of custoners are the only ones left on utility service and
that any migration strategy should not violate existing
contracts.

NM deeply opposes the suggestion in Straw Proposal 2 that the
utility recover sone stranded costs through commodity charges.
It notes that this proposal would result in inefficient
pricing signals and coul d cause underrecovery of stranded
costs if mgration proceeded at a faster than assuned pace.

It also notes that the Comm ssion has held that fairness
requires collection of stranded costs fromall groups of
customers.

V. Public Benefit Prograns

NM obj ects to exam ni ng NYPA residential hydropower benefits
as a source of inexpensive power for a lifeline or other |ow
income rate, noting that to change the current allocation
woul d create both winners and losers. It argues that |ow

i ncome prograns are better funded fromthe broadest of

soci etal resources and that redirecting NYPA power would limt
the costs to a narrow class of electric residential custoners.

NMis not averse to the creation of a separate public benefit
council limted to |l owincone prograns, noting that for energy

efficiency R& renewabl es, the Systens Benefits Charge
Advi sory Council shoul d be adequat e.

NM endor ses of the recommendation that deregul ation and the
transition to conpetitive energy markets shoul d not

di sadvant age | owi ncone custoners. It notes that such
custoners are likely to be particularly vulnerable to price
volatility and nust have protection against it.

NM notes its grave reservations concerning the inclusion of a
lifeline rate with other conponents of a coordinated statew de
| ow-i ncome program It states that this discount would be
given to many custonmers who can otherw se pay their bills and
that such a program does not target the specific needs of this
class, which tend to be diverse in terns of energy
consunption, bill paynent capabilities and paynent histories.
Low i nconme prograns nust take account of the diversity of the
needs of |owincome custoners rather than a lifeline discount,
and NM recommends pl aci ng greater enphasis on market - based

sol utions such as aggregated purchasing of conmodity.
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Ni agara Mohawk favors public funding of |owincone prograns

t hrough governmental appropriations fromthe general fund
and/ or taxes, arguing that progressive taxation would place
fewer burdens on those less able to pay. It also notes that
using utility rates to fund such programs runs counter to the
policy of maintaining |ower utility rates.

What ever may be done, NM believes the cost should not be
incremental to the existing utility prograns and System
Benefit Charge.

Ni agara Mohawk recogni zes the need to account for | ocal
condi tions and service providers, but endorses the concept of

program coordi nati on under a statew de governing entity to
regulate all | owincone prograns and services.

NM urges that further study be undertaken of |owincone
custoner needs. It notes that as long as utilities maintain
retail relationships with custoners, utility sponsored | ow

i nconme prograns can be undertaken. It adds its concern about
whet her sufficient consideration has been given to the needs
of lowincone custoners during and after transition and how
those needs will be net; it accordingly recommends that this
area be set for the study.

Ni agara Mohawk supports broad-based public funding for public
benefit prograns rather than funding fromutility rates,
noting that funding such prograns through charges on energy
delivery is not conpetitively neutral. Increasing energy
delivery charges to pay for such prograns provides an
incentive to self-generate rather than use the existing
transm ssion and distribution system It also notes that if
such charges are applied only to electric service, users of
gas, oil, and other fuels would be exenpt. Such charges al so
artificially enhance the benefits of nunicipalization.

r NMreiterates its position that no lifeline rate should be
adopted and that if such a rate is adopted, it should be a
limted interimneasure pendi ng the devel opnent of ot her
publ i c fundi ng sources.

r No surcharges should be added to utility rates in excess of
the current system benefits charge because any such
i ncrenental surcharges assessed agai nst distribution would
encour age bypass and sel f-generation in an uneconom c way.
NM strongly objects to a gas SBC increnental to the
exi sting gas and research and devel opnent char ge,
contending it would anpbunt to a doubl e charge on
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V.

conbi nation service custoners as well as underscore the
inequity resulting fromthe |l ack of contributions made by
propane and fuel oil.

NM argues that funding for energy efficiency prograns
shoul d decrease over tine as the nunber of conpetitive
providers increase the offering of such prograns and
servi ces.

Any public benefit council that may be established should
be limted to |l owincone issues and shoul d be advi sory
only. NM opposes placing such issues in the conpetition
council contending that the council would not have the
speci al expertise for such matters.

Public I nput and Qutreach

The conpany notes that the research performed in this
proceedi ng consistently shows that small-use custonmers want
utilities as possible providers. It alleges that Straw
Proposal 2 "conpletely ignores the voice of the custoner” and
suggests that w thout custoner support, no vision can succeed.

PUBLIC UTILITY LAW PROJECT (PULP)

Pr ocess

Whil e the process followed in this proceedi ng has not resulted
in an adjudicated factual record, a characterization that
shoul d be specifically affirmed by the Comm ssion, it has
neverthel ess been "singularly adept in follow ng the interest
of the parties to explore various alternative scenarios and to
provi de useful new information that has not been avail abl e
previously."

Vi si on

Saf e and adequate service at just and reasonabl e prices nust
be at the core of the Commi ssion's policy analyses in this
pr oceedi ng.

There is no clear choice between the nodels anal yzed in the
proceedi ng fromthe perspective of the above statutory

requi renents. Any choice made now coul d be reversed or
significantly anmended in the future if the inplenentation of
conpetition threatened in any way the provision of safe and
adequat e service at just and reasonabl e rates.

-73-



CASE 00- M 0504

For a nunber of reasons, many of the observations in the gas
policy statenment do not seem appropriate for adoption in the
el ectric industry. These include the questionable observation
that it is necessary to renove the utility as a conpetitor in
order for markets to develop. In addition, the statenment's
reference "custoner inertia” is seen by PULP as "custoner

choi ce” at work.

Still, the goals included in the vision for the natural gas
industry may, in PULP's view, represent one area in which the
policy statenment could guide the transition to conpetition in
the electric industry.

From t he prospective of the custoner, renoving the utility
fromthe commodity market before there is conpetition could

j eopardi ze the provision of reliable and reasonably priced
service; and renoving the utility as a conpetitor once robust
conpetition exists probably makes little difference to the
consuner.

If utilities are allowed to remain in the conpetitive

busi ness, the regulation of their services should not be used
as an opportunity to recover stranded costs that m ght be
associated with the regulated entity's inability to conpete
effectively.

Consuner protections in a conpetitive market should neet or
exceed consuner expectations. Those expectations are
currently based on HEFPA. If consuners do not perceive that
they are at least as well off in a conpetitive market with
regard to the consuner protections avail able, policy decisions
designed to create markets are unlikely to be accepted.

The conpetitive market, including the protections brought by
conpetition, mnmust produce |evel of consuner protections at

| east as great as now provided in the nonopoly environnent.
There can be no basis for the relaxation of existing consuner
protections as suggested in Staff's Straw Proposal 2

PULP supports the Straw Proposal's assertion that al
provi ders should conply with the same set of consuner

protections and urges that the standard basic | evel of
consuner protections be explicitly recognized in the
Comm ssion's vision for the end-state.

Al'l providers need not assune the obligation to supply
commodity in order to nmeet consuner expectations.
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| V.

Mar ket Transition

The fundanmental differences between residential/snal
commercial custoners and | arge commercial /i ndustrial custoners
nmust be recogni zed in designing the regul atory approach for
the transition in conpetition. Those differences include the
smaller bills paid by | ow use custoners; the |arge custoner's
vi ew of these products as an econom c good, in contrast to
smal | custonmers' view of themas a life necessity; the

si zeabl e difference between the nunber of small custoners and
t he nunber of large custonmers; and the fact that the class of
smal | custoners includes paynment-troubl ed individuals whose
di sconnection is disfavored. PULP suggests that a "universal
service objective" exists with regard to small custoners and
may not exist with regard to commercial or industrial

cust oners.

Differences in custoner size make differences in the approach
toward hedgi ng both appropriate and necessary.

Hedged service is not re-regulated service; it is a market-
based price.

Rate stability for residential custoners is inherent
in the concept of just and reasonabl e rates.

Because of the personal finances of residential
custoners (especially |Iowincone) and the nore
limted purchasing choices they enjoy, hedged
resources should be provided to themto a greater
extent and for a longer period than to |arger
cust oners.

PULP agrees with Straw Proposal 2 that spot narket
pricing may be appropriate for |arger-use custoners
earlier than for smaller-use custoners.

The transition to conpetition contenplated by Straw
Proposal 2 should be successfully conpleted by at

| east one other custoner class before the
residential class is commtted.

Public Benefit Prograns

Because NYPA hydropower is required to be distributed as
wi dely as possible, reallocation of that hydropower for |ow
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i ncone prograns could not be supported under existing
st at ut es.

PULP al so argues that the costs of such a reallocation would
be solely within the residential class, suggesting that such
real | ocati on woul d not be equitable. It suggests instead that
rates designed to achieve a particular public policy, whether
it is lowincone prograns or econom c devel opnent rates,
shoul d be funded by rates charged to all custoner cl asses.

PULP recommends however that the allocation of NYPA power
(currently on the basis of kilowatt-hours) should be adjusted
in the conpetitive market in order to produce a conpetitively
neutral result and to provide custoners a nore accurate price
signal of the cost of their marginal usage.

r PULP objects to the opposition raised to a lifeline rate
program arguing that only the negatives identified in the
proceedi ng were noted and the positives of such an approach were
omtted. PULP supports as part of the overall programto assi st
| ow-i ncome custoners the establishnment of alifeline rate

pr ogram

r PULP particularly objects to the argunment that if custoners
are current on bills, they have no need for a lifeline discount.
PULP notes that the purpose of such a discount is to reduce the
energy burden faced by these custoners, many of whom nust decide
bet ween paying a utility bill and purchasing other necessities.
According to PULP, a lifeline rate would reduce the instances in
whi ch residential consunmers are forced to make this "Hobson's
Choice". PULP finally notes that even if custoners on public
assi stance have their energy bills paid by the counties, a
reduced paynment by the counties would provide a dollar-for-

dol lar increase in the anmpbunt of assistance received.

V. Public Input and Qutreach

PULP believes that the input and outreach material adduced and
devel oped in this case nake an inportant contribution to the
val ue of the record.
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ROCHESTER GAS AND ELECTRIC CORPORATION (RG&E)

Vi si on

RGE first urges that the Comm ssion's decision in this
proceedi ng be based on a judgnent that the end-state chosen
will be better for all consuners than one in which the |ocal
utility continues to operate under traditional regulation.

It argues that the single retailer Mdel 3 offers the
greatest opportunities for conpetitive service providers and
custoners. It suggests that adopting a nore limted end-
state vision would only be appropriate if the Comm ssion
concl uded that custoners would be better off under those
circunstances. It also argues that it would be disingenuous
to conclude that custoners have benefitted by commodity

mar kets that were opened as a result of retail access credits
and i ncentives that "were essentially funded by those very
custoners or their neighbors.”™ The benefits enjoyed by
custoners shoul d denonstrably exceed those offered by any
regul atory incentives.

RGXE strongly opposes establishing firmor estimted dates by
which the utilities would be required to exit identified
conpetitive functions. Wile it does not relish an "in-

bet ween" state where it is expected to satisfy customers
whil e encouraging themto | eave, build new infrastructure
whi |l e avoi ding costs, and nurture new markets whil e renaining
poi sed at any tine to neet the reenerging of old ones, the

ot herw se desirable idea to set dates could cause even
greater problens. It suggests that artificially forcing the
utilities to exit creates significant risks; that the
precondi tions for such an exit are not under the sole contro
of the Conm ssion and the utilities; that an arbitrary state-
wide exit date will likely be inappropriate for sone
utilities and sone service classes; and that it is vital that
custoners not regret that the utilities have exited. R&E
argues instead that the parties should focus on achieving the
preconditions for a successful exit fromeach market segnent,
foll owed by the pronpt inplenmentation of the utilities' exit
fromthat nmarket segnent.

RGXE suggests nodifications to the Straw Proposal 2
preconditions for utilities exiting various nmarkets. |Its
anmendnents are designed to accommpdate a phased exit and to
make it easier to devel op neasurable criteria for determ ning
when the preconditions have been net. It notes that insuring
custoner satisfaction with a process is extrenely inportant
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and observes that the utilities' departure froma particular
function will not be easily reversible.

RGXE argues that the Comm ssion's focus subsequent to this
proceedi ng should be on the nost difficult and tinme consum ng
preconditions, in particular the establishnent of a workably
conpetitive whol esal e market.

r RGXE notes that statew de standardization and uniformty
can be achieved only at the price of forgoing variety and
experinmentation. It further notes that while sone
variations are nere historical artifacts, others may exi st
for perfectly valid reasons and shoul d not be undone. It
adds that uniformty has a cost and should be pursued only
to the extent that it nakes econom c sense.

r | f the Conmm ssion concludes that Mdel 2 should be adopted
as the end-state, RGE would urge that those who wish to
nove directly to Model 3 be allowed to do so. It questions

whet her renmoving the utility fromcomodity alone wll
substantially benefit custoners and argues that the
greatest potential benefits to custoners can be derived by
transferring not only comobdity responsibility but al

other retailing responsibilities to the conpetitive market.
The conpany adds that utilities inplenmenting Mddel 3 wll
provide a pilot programfor the transition of other

utilities. It asserts that requiring utilities who have
chosen the single-retailer nodel to now inplenent Mdel 2
could be very expensive. It requests an exenption from any

determ nation that all utilities should nove to Mddel 2,
noting that it has received such exenptions in the past.

r RG&E opposes the establishnment of a predeterm ned schedul e
for utilities | eaving conpetitive market segnments,
preferring the Straw Proposal approach of establishing
preconditions that nust be nmet. A set tine would incur the
risk of premature departure by the utility. RG&E notes
that the preconditions for exit in the Straw Proposal are
not conpletely wwthin the Comm ssion's and utility's
control. Any dates that m ght be set (including those in
the Straw Proposal) therefore would be arbitrary, and, to
t he extent the sane schedul e was established statewi de, it
could be inconpatible with | ocal circunstances or with the
ci rcunst ances of particul ar custoner cl asses.

r RGE urges that a new track be established in this
proceeding to identify objective criteria for determ ning
whet her the preconditions in the Straw Proposal have been
met and when a date certain for utility exit should be
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triggered. It agrees with other parties that no one can be
expected to apply directly the preconditions set forth in
the Straw Proposal as they currently stand. |Instead, RG&E
recomends a four-part approach;

Devel op objective and clear criteria in a further
track of this proceeding.

Identify not only the criteria, but also the

evidence that will be needed to show themto be
satisfied and the parties who shoul d produce that
evi dence.

Limt the conpetition council to an advisory role,

i ncluding review of the evidence and recomendati ons
to the Comm ssion as to whether utilities should
exit markets.

Once the triggering criteria have been net, a date
certain no later than tw years distant should be

set for the utilities' exit fromthe conpetitive
servi ces.

r RGXE urges that the nore detailed statement (referred to as
metrics) of the preconditions be devel oped under the
oversi ght of the Judges and approved by the Conm ssion, not
the conpetition council. It notes that the Straw Proposa
assunes the conpetition council would performits reviews
on a statew de basis, which may not be adequate given the
di fferences anong the utility territories and across the
state. It adds that the Straw Proposal appears to assune
that the preconditions could be net in orderly 12-nonth
segnents, which nmay not be the case. Further, the schedule
set forth in the Straw Proposal does not appear to take
into consideration potential statutory inpedinents. RGE
believes it quite unlikely that the preconditions set forth
in the Straw Proposal will be nmet at the sane tinme for both
electricity and natural gas, at the sane tine upstate as
downstate, at the sane tine in all service territories, and
at the same time for all classes of custoners.

r Until such tine as the criteria have been net within a
utility territory for a custoner class, a date certain for
the utility to exit should not be established.

r RGE identifies a nunber of questions that m ght be
rel evant to determ ning whether the precondition of
wor kabl e conpetitive whol esal e markets has been net. For
exanple, it asks whether the condition should be based on
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t he nunber of buyers and sellers participating; whether
there is a tight range of asking and bi ddi ng prices;

whet her a standard tradable forward contract exists;

whet her there is firmcapacity available fromliquid
trading points to the utility; whether prices are | ow and
consi stent across the state; whether the Comm ssion would
be willing to place all remaining utility custoners on
unhedged whol esal e rates; whet her the whol esale market is
functioning efficiently and in the absence of the exercise
of market power; and whether prices generally available in
the market are lower than the utility's prices.

r RGXE warns that utilities should not exit the merchant
busi ness without sone increased clarity concerning the
responsibility for ensuring that the state has adequate
dedi cated pipeline capacity, electric transm ssion
capacity, and electric generation capacity. It argues that
there is so little incentive for anyone to bear the costs
of maintaining reliability in the systemthat reliability
cannot and should not be |eft solely to narket forces
because those forces will not maintain reliability at
acceptable levels. It also notes the need to naintain fuel
diversity and to determ ne where the responsibility for
mai ntai ning that diversity should lie.

r Regardi ng the precondition that ESCOs are collectively able
and willing to provide service, RGE argues that the keys
to meeting this precondition are |ongevity, turnover,
financi al soundness, and redundancy. In its view, this
precondition is designed to insure that transferring
custoners to an ESCOw ||l not lead to a degradation in
service, that there is sufficient ESCO capacity to ensure
that the largest providers will still |eave the market with
sufficient choice for custonmers, and that the | oss of the
utility in the retail market would not lead to an increase
inretail prices or a decrease in service quality. RGE
al so notes that utilities my need to be able to
denonstrate their ability to support ESCOs. It further
argues that even the conm tnent of nunmerous ESCOs to enter
the market is far froma guarantee of adequate service at a
reasonabl e price.

r Regardi ng the POLR service, R&E argues that if the POLR is
going to closely resenble a regulated utility, the POLR
should remain the regulated utility. If the PCOLR has rates
that are regul ated, an obligation to serve like that of a
utility, mnimmservice mandates nmuch |ike those of a
utility, and a requirenent to offer statutory protections
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much like a utility, then the exit of the utility fromthe

mar ket wi Il have served very little purpose.
r RGXE argues that a phased exit by the utilities on a
custoner-class basis will help in achieving the

precondition that all custoners have an acceptabl e source
of servi ce.

r Regarding the condition that there be w despread custoner
accept ance of energy market restructuring, RG&E notes that
this condition will not be fulfilled until conpetitive

product and servi ce packages are consistently attractive.
Whil e RGE agrees with the findings of the custoner survey
that nost today would not want the utility elimnated as a
choice, it argues that actual custonmer experience with
attractive product offerings, positive custonmer service
from conpetitive vendors, favorabl e word-of-nouth
recommendati ons from ot her custoners, and other simlar
factors may result in nmuch greater acceptance of the
restructured energy market. It suggests that custoner
accept ance shoul d be neasured in part by the fraction of
custoners that have switched to ESCGs, by relatively few
custoners returning to the utility, and by the absence of
custoner concerns that they will be treated poorly if
assigned to an energy service provider. |t notes that the
argunents rai sed by sone suggest that ESCOs may not be
offering alternatives in the near termthat will be
sufficiently attractive to create the sort of positive
custoner experiences that would lead to a nore broad-based
acceptance of the restructured markets. |In the absence of
such offers, it inplies, the utilities should not be
required to conpletely exit the market. RG&E opposes the
i npli ed suggestion in the Straw Proposal that ESCGCs and
mar keters recei ve the nanmes of custoners who expressed an
interest in mgrating fromthe local utility. The conpany
argues that a custonmer should not receive a solicitation
just because it asks the utility about retail access.

r RGXE argues that public acceptance of restructuring wll
not be achieved by either raising utility rates or
recovering utility costs in the comodity charge. In its

vi ew, subsidizing the mgration of custoners either by
raising utility rates or by providing other credits is
not hi ng nore than a shell ganme, and custoner savings based
on such efforts are illusory in the long run. It also
opposes collecting stranded costs in commodity rates,
agreeing with CPB that custonmers remaining with the utility
will see this as punishment for their choi ce.
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RGXE argues that requiring utility custoners to be
involuntarily transferred should be a | ast resort and
shoul d not be used for any substantial fraction of utility
custoners. It also notes that utilities with performance
nmeasures that could be affected by such involuntary
transfers should be provided wai vers.

Autility's exit froma market, in RGE s view, should be a
final step taken only when a relatively small nunber of
custoners remain with the utility. It opposes the view
that utility exit should be a market-nmaki ng step taken when
nost custoners still remain with the utility. It says
states that such a sudden and | arge market share transfer
of custoners to energy service providers increases the risk
that the infrastructure of the conpanies to which the
custoners are transferred wll prove inadequate, that
errors wll be made in the transfer process, and that the
quality of service they will receive after transition wll
be poor.

Regardi ng the possible need to nodify state | aw, RG&E not es
that it is inpossible to predict with any certainty how

| ong such an effort would take and that the outcone can not
be controlled by the parties to this proceeding.

Mar ket Transition

RGE urges that commodity pricing issues, including the
| evel of hedging, rate design, the evolution of the
coommodity rate over tinme, and its relationship to the
back-out rate are all matters that should be left to

i ndividual utility cases to resolve, taking into account
| ocal concerns and issues as well as the utilities retai
access prograns.

RGXE argues that the cost of maintaining the utility
interface with ESCGOs, including the costs of achieving sone
degree of uniformty, should be fully recoverable in
utility rates.

RGEE bel i eves the proposed conpetition council should not
be given responsibilities for outreach and educati on nor
should it be given funding, a budget, or budgetary
responsibilities. It argues that if the responsibilities
of the council are narrowWy defined and the criteria it is
to apply in evaluating whether the preconditions are net
are developed in a separate track of this proceeding, the
council will probably be nanageabl e.
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VI .

Wth regard to the proposals on aggregation, RGE warns
that New York should not | ose sight of the inportance of

i nsuring that aggregators be held accountable for their
actions and conmtnents. It argues that if some or all of
the contracts and liability are between the custonmer or the
ESCO or the utility and the aggregator, then the aggregator
is a de facto energy service provider (ESCO, which may be
out sourcing nost of its operations to another firm but

whi ch shoul d neverthel ess remain responsi ble for the
service provided to the customer. Under these

ci rcunst ances, R&E argues, the aggregator should be
considered an ESCO. Alternatively, if the contracts and
liability are entirely anmong the custoner, the utility and
the ESCO with the aggregator having no responsibility for
the nature, quality or price of service, then the
aggregat or should not be held to the sane standards as an
ESCO.

Public Benefit Prograns

RG&E opposes the proposal that the public benefit prograns
council be included as part of the responsibility of the
conpetition council. The conpany suggests that the
conpetition council would not have the expertise to deal
with the | owincone prograns.

If a public benefit prograns council is instituted, RGE
argues that it should be only an advisory body with a scope
l[imted to | owinconme prograns and mar ket - based sol utions
for serving | owinconme custoners. The focus of such a
group shoul d not be on traditional prograns, but on ways to
accommodat e | owi ncome custoners to conpetitive markets and
conpetitive marketers to | owincone custoners.

RG&E opposes standardi zed | owi ncone and ot her public
benefit progranms on a statew de basis, claimng that

i nsufficient evidence has been brought forth in this case
to justify such standardi zati ons.

Concl usi on

RGE stresses that the charge to all parties in this process
is to make it worthwhile for custonmers. It contends that the
great est chance of achieving those benefits is through the
adoption of the single retailer and Mddel 3 end-state. It
acknow edges that it will ultimtely be desirable for
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utilities to cease providing certain functions and selling
certain products and services but stresses that it would be
unwi se at best to set a date by which such an exit would
occur.

STAFF OF THE DEPARTMENT OF PUBLIC SERVICE

Pr ocess

Staff says the proceedi ng benefited from an apparently uni que
approach in the history of the Comm ssion's generic
proceedings. It notes that the scope, orientation, public
interest inplications and | arge nunber of parties presented
unprecedented challenges. Wiile it initially was skeptical,
it believes the process was ultimtely able to capture the
conplex diversity of interests and views of the nunerous
parties.

Staff states ". . . the devel opment and evol ution of the Straw
Proposal s based upon the hard work of the parties and

comm ttees and working groups and al so upon di scussi ons

bet ween and anong the parties, suggests a successful

col | aborati ve process that exceeded all reasonable
expectations.”

Staff offers the follow ng observations about process:

The press of deadlines forced parties to work
t oget her.

The separation of policy and | egal issues greatly
facilitated devel opnent of the policy issues; the
presiding officers offered dispute resolution
assi stance as required.

The team | eader approach and the conmmttees were
effective.

The participation of the presiding officers
effectively limted positional posturing to a very
few parti es.

The devel opnent of Straw Proposal s provided Staff
the opportunity to gain significant insight about
the parties' interests and concerns.
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The participation of the presiding officers was
appropriately limted, thereby providing parties the
flexibility to solve challenges thensel ves as they
ar ose.

The success of the effort is denonstrated by the
range of issues covered, the depth of analysis in
the Phase | and Phase Il report, and the significant
support anong the parties for Straw Proposal 2.

r "The breadth and depth of thought devoted to these issues
[in the parties' initial briefs] suggests to Staff that
regardl ess of the proceeding' s outcone, this proceedi ng
shoul d be viewed as a success . . . we do not viewthe
absence of consensus as a failure."

r Staff disagrees with those parties who argued that the
process was fl awed because | egal issues were not addressed
and resolved at the outset. According to Staff, the
separation of policy and | egal issues facilitated the
devel opment of many policy areas, which ultimtely enabl ed
t he devel opnent of Straw Proposal 2

r Staff further notes that many aspects of the restructuring
can be inplenented without any changes to the |egal
structure and that waiting until all legal uncertainties
are resolved is not necessary to develop inprovenents to
the Commi ssion's restructuring initiatives.

r Staff disputes the assertion that the Straw Proposals could
have been created nuch earlier in the proceeding. It
di sputes as well KeySpan's objection to the nmeetings with
various interest groups, contending they were essential to
successfully capturing in the Straw Proposal the various
parties' interests.

r Staff regards achieving full consensus an unrealistic goal,
gi ven the conplex issues and widely diverse interests in
this proceeding. Staff suggests that a simlar process nmay
have application in other Comm ssion proceedings, and it
bel i eves the opportunities presented here m ght never have
been presented under traditional litigation or sone other
formof a collaborative proceeding.

r Staff agrees wth KeySpan that the Comm ssion should
consi der devel opi ng ground rul es and procedures for
col | aborative efforts but cautions that the results should
not be overly restrictive and should preserve flexibility.
Staff suggests the devel opnent of such guidelines and
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principles could create new process opportunities; clarify
expectations of the parties; facilitate the evol ution of
proceedi ngs toward greater use of cooperation and
participation based processes; and legitimte a new type of
regul atory forumthat pronotes institutional |earning and
the evolution of party interests.

Vi si on

Staff asserts that conpetitive markets should be relied upon
to provide all products and services with respect to which
they can result in additional choices and additional value for
custoners consistent with the continued provision of safe and
adequate service at just and reasonabl e rates.

Staff supports the adoption of a generalized standard for the
Comm ssion's vision of future energy markets. Al though the
devel opnent of the nodels within the case greatly facilitated
di scussion and analysis, Staff does not favor choosing a
specific end-state, preferring to allow markets to devel op

wi thout artificial constraints or dictates.

Staff generally supports the adoption for the electric

i ndustry of the gas policy statenent, noting that w thout the
separation of the nonopoly delivery function fromthe
conpetitive commodity function, utilities would likely remain
dom nant providers. It cites as support for this viewthe
experience in the tel ephone industry.

Staff also argues that renoving the utilities fromthe

provi sion of energy commodity would | evel the playing field
between the utilities and conpetitive suppliers. It notes
that the federal policy resulting in the interstate pipelines
exiting the commodity business is consistent with the approach
recomrended here.

Staff recomrends that regulated entities cease offering
conpetitive services but only if several preconditions are
first met. 1t believes that having regul ated and unregul at ed
participants providing the same functions in the nmarket wll
create fundanental problens including price regulation of
services offered by regul ated conpanies in conpetitive fields;
t he advantages related to the utilities' position as dom nant
provi ders; and potential cross-subsidy issues between the
rates established for regul ated bottl eneck services and
services and related but conpetitively avail abl e servi ces.
Staff sees precedent in the Comm ssion's renpbval of the
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regulated utilities fromthe conpetitive appliance repair
busi ness.

Staff lists the follow ng preconditions to be net before
utilities exit the comodity function:

Wor kably conpetitive whol esal e markets nust exi st.

ESCOs and marketers nust be collectively able and
willing to serve the entire market; all custoners

requiring service nust be able to obtain it.

There is wi despread public acceptance of the
conpetitive energy market.

Statutory issues regarding obligation to serve and
consuner protections are resol ved.

Staff recomends the establishnment of a Conpetition

Mul ti - St akehol der Conpetition Council to nonitor the status of
mar ket devel opnent and to report to the Conm ssion when the
criteria have been net. Staff makes this proposal in part to
continue the collaborative efforts of the parties in this
case, believing that such an approach will be nore likely to
result in neeting the interests of all parties.

Staff sets forth a detail ed schedul e under which utilities
woul d be expected to exit the commodity business within 48
nmont hs of the Commi ssion's order in this proceedi ng, depending
on mar ket devel opnments and potentially varying by custoner
class and region. Staff notes there is a appreciable
uncertainty at this time and urges that novenment be slow in
conjunction with nonitoring market devel opnent.

Wth regard to the obligation to serve and the potenti al
adoption of the tel ephone market nodel (where all conpetitors
woul d have an obligation to serve), Staff notes two

contradi ctory approaches: inposing the obligation to serve on
sonme but not all, and inposing the obligation on all. It
argues that inposing such an obligation on gas narketers m ght
not be feasi bl e because of pipeline capacity issues and points
out nurmerous alternatives to these two extreme positions. It
believes nore tine and experience is required before a

deci sion on these issues can be reached.

Regar di ng consuner protections, Staff urges that the parties
develop, in a collaborative setting, standardi zed rules to be
applied to all market participants.
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r Staff believes that all functions that can be provided
conpetitively should be so provided.

r bjecting to NYSEG s claimthat custoners should not be
denied the right to choose the utility as a supplier, Staff
notes that the Comm ssion has already addressed this issue
in the gas policy statenent.

r Staff indicates that the preconditions identified in the
Straw Proposal would not in fact force custoners to switch

r In response to argunents that the benefit of bringing
retail conpetition to energy markets has not been proven,
Staff points to information contained in the Phase |/ Phase
Il report and attaches a graph indicating significant
benefits to deregulation in the airline, trucking,
rail road, and | ong distance tel ephone markets. It also
cites studies finding that natural gas pipeline capacity
has been nore effectively utilized since the interstate
pi pel i nes were deregul at ed.

r In reply to those who prefer keeping the utilities in both
regul ated and unregul ated markets, Staff notes that such
ci rcunst ances create fundanental problens. It disputes the

assertion that any regulated utility has a legitimte
business interest in the conpetitive commodity markets,
noting that utilities nmake no profit on retail sales
coomodity. Staff also notes that each of the regul ated
utilities has been permtted to create an unregul ated
affiliate (using the sane corporate nane) in order to
conpete in the commodity business. Staff adds that the
Comm ssion has previously ended the regulated utilities
ability to participate in the conpetitive market for gas
appl i ance repair.

r In response to the observation that the public invol venent
study showed a majority of custoners today want the utility
as an avail able option, Staff notes that a precondition to
removing utilities as set forth in Straw Proposal 2 is that
there be w despread public acceptance of restructuring.
Staff notes both the market and the public perception of it
will likely change significantly over tine.

r While Staff believes that progress has been nade on POLR
i ssues, it neverthel ess acknowl edges that nore work needs
to be done, especially on the issue of obligation to serve.

r Regardi ng the Straw Proposals' conpetition council, Staff
notes that the Departnment woul d coordinate the council and
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that the council would provide the parties w th neani ngful
opportunities to have nore input into form ng Conmm ssion
out cones.

Arguing that the obligation to serve should be viewed as
t he conbi nation of obligations to deliver and obligations
to supply, Staff expresses its continuing concern that

i nposing the obligation to supply on all ESCOs woul d

di scourage themfromentering or remaining in New York in
t he absence of sizeable forced mgration prograns. Staff
notes that all but one of the utilities neverthel ess
supports inposing the obligation to serve on all ESCGCs.

Staff notes that auctions may be necessary even if al

ESCOs have an obligation to serve, because there may be no
ESCO operating in a particul ar geographic area or serving a
particul ar service class. Staff further asserts that if

all commodity providers had the obligation to supply,
departnment resources would have to be devoted to review ng
the tariffs Staff assunmes they would be required to file.

Staff suggests that if only sone ESCOs were POLRs, two

mar ket s woul d devel op, one including and one not including
the obligation to serve, and it notes that these markets
woul d have significantly different costs. Staff says it is
not cl ear whether there would be any interrelationship

bet ween the markets and questions whether a vibrant market
wi th sonme having an obligation to serve would encourage the
devel opment of a vibrant non-obligation market or visa
versa. Staff also wonders what the inpact on each of these
mar kets would be if a POLR ESCO were to commt significant
resources to fulfilling its wnning bid and then |ost the
bid in the next cycle.

In response to the question of whether it is an efficient
use of resources to replace the incunbent regulated utility
with a rotating regul ated designated POLR, Staff argues
that while the POLR woul d be subject to some of the sane

el enents of regulation as a utility, it would be a
conpetitive endeavor rather than a regul ated nonopoly.

Staff acknow edges that a nunber of inportant issues have
been raised in this area that need further study before any
final conclusions can be reached.

Mar ket Transition

In Staff's view, the mgration of energy custoners to
conpetitors should occur on a voluntary basis and such
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m gration should not be forced. Staff urges the renoval of

all regulatory barriers to the devel opnent of conpetition in
order to provide appropriate incentives to all custoners to

swi tch suppliers.

During the transition period Staff urges that the foll ow ng
actions be taken:

Appropriate utility price signals should be
devel oped t hrough unbundli ng.

Ideal ly utilities should flow through spot market
prices, but the immaturity of the whol esal e market
suggests that utilities should continue to offer
protection fromprice volatility. Staff notes that
utilities offering solely fixed price service could
i npede the ability of ESCCs to conpete and could

i npede t he devel opnent of fully workabl e markets.
However, Staff strongly endorses the expansi on of
spot market pricing for large-volune electric
custoners as an essential ingredient for the

devel opnent of conpetitive markets, with such
treatment extended to smaller volune custoners as
mar ket s beconme nore conpetitive. Staff endorses the
adoption of the gas purchasing practices policy
statement .

Staff generally supports the adoption of requiring
hedgi ng, at l|east for residential and snall
commercial customers. It notes that if the

i ncunbent utilities offer fully hedged, |ong-term
fixed priced options, then marketers and ESCOs w | |
undoubt edl y be unsuccessful in signing up new
custoners, effectively slowi ng down the devel opnent
of conpetitive markets.

Efforts be nade to inprove and inpl enent various
programs critical to the devel opnment of the markets
(such as UBP, EDI, billing and netering).

Aggr egation prograns should be encouraged and
pursued by all interests.

O her avenues to pronote voluntary mgration should
be consi der ed.

Utilities should treat ESCOs as allies rather than
conpetitors.
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Conti nui ng custoner education is vital for the
pronotion of vibrant conpetitive markets.

ESCOs have an obligation to provide value to
custoners in transformng the market and are

expected to devel op new offerings for custoners to
help the retail market devel op

r Staff supports noving to Model 2 as quickly as practical,
but does not support setting a date certain. Asserting
that a working schedule is hel pful, Staff says its approach
strikes an appropriate bal ance between the need to set a
destination and the need to ensure a snooth ride.

r Staff argues that proposals to establish a date certain by
which the utility would exit the comodity business suggest
mandatory mgration, which Staff opposes under present
circunstances. It al so opposes suggestions that mgration
be paid for in utility rates, preferring market-based
rather than artificial inducenents.

r Staff believes that prograns that pronote mgration
voluntarily shoul d be pursued vigorously.

r Regarding the claimthat the | aw needs to be changed before
action nmay be taken, Staff notes that m gration has already
occurred and will continue to occur. It believes the |egal

i npedi ment to requiring the utilities to exit the comodity
busi ness concerns only the final step in arriving at the
end- st at e.

r Staff believes that the need for consuner protections may
be greater in transitional markets and that further
col | aborative efforts are needed to devel op the rules that
woul d be required both during the transition and in the
end- st ate.

r Staff believes that the power of custonmer choice wll act
to ensure basic market fairness, in contrast to the
nmonopol y environnent, where custoners nust rely on the
Comm ssion's rules to provide market safeguards.

r Staff disagrees with M's suggestion that ESCGCs be
prohi bited from marking up or otherwi se nmaking a profit on
regul ated delivery services. Staff believes that market
forces shoul d preclude excessive profits on the resal e of
delivery services.
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Noting, contrary to CPB's suggestion, that Staff in fact
does investigate and resol ve sonme custonmer conplaints
agai nst ESCOs, Staff neverthel ess agrees with CPB that al
conpl ai nts agai nst ESCOs shoul d be handl ed by a single
state agency at |east during the transition phase.

Staff |ikew se supports the CPB's request that information
on both conpl ai nts agai nst ESCOs and price conparisons be
made nore readily available to consuners in order to
facilitate market transition. Regarding ratemaking and the
use of hedges, Staff believes the continued availability of
| ong-term hedged utility comodity supplies for |arge
custoners will deter the devel opnent of nore robust

whol esal e and retail conpetitive markets. It also notes
that smaller-use electricity custoners tend to have fewer
conpetitive options and wll continue to rely nore
exclusively on the utility to provide reasonably stable

el ectricity pricing, particularly in the near term

Staff reiterates its support for the principle of hedging
in the near termto mtigate price volatility, particularly
inthe immture electric market. Staff agrees with the
DYNEGY proposal to anend the definitions of ESCO and

mar ket er .

Staff disagrees with CPB's proposal that all aggregators be
regi stered, pointing out that aggregators will neither take
possession of comodity nor bill custoners.

Public Benefit Prograns

Staff believes that meani ngful and conprehensive | owi ncone
prograns are critical and supports exam ning the use of NYPA
residential hydropower benefits as a source of inexpensive
power for a lifeline rate. Staff also supports renoving NYPA
hydr opower from general rate calculations to elimnate
distortions to market price signals.

Wi | e supporting surcharges on bottl eneck functions (for
exanple the SBC) during the transition period, Staff generally
bel i eves that such prograns should ideally be funded in a nore
broad based manner.

In Staff's view, the follow ng conponents shoul d be consi dered
as part of a coordinated statew de | owincone program

Targeted energy efficiency and weat heri zati on.
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Ener gy education and budget counseling prograns.

For gi veness of arrears linked to inproved paynent
behavi or.

A "lifeline discounted rate".
Mar ket - based sol utions for | owincone custoners.

Mar ket - based sol uti ons such as aggregati on prograns
that will allow | owincome custoners to receive the
benefits of conpetitive markets.

Staff says it may be possible to expand t he nmenbership of
NYSERDA' s current advisory group and supports the initiation
of a process to address |owincone issues in a coordinated
manner. |t suggests that such a process shoul d incl ude
NYSERDA, DPS, O fice of Tenporary and Disability Assistance,
Di vi sion of Housing Conmunity Renewal, and the several
utilities that offer |owincone prograns.

r As long as utilities maintain a retail relationship with
custoners, Staff believes they will have an integral role
to play in the inplenentation of |owincone prograns.
Staff further notes that market-based sol utions should be
devel oped to address the | ong-term needs of these
custoners.

r Noting that the needs of |owincone custonmers prograns have
been addressed only in general terns, Staff believes those
needs, the types of prograns that should address them and
t he sources of funding for those prograns should be
continually reassessed. Staff urges that the public
benefits council begin now to devel op statew de standards
for the conponents for meani ngful | owincome progranms to
guide their inplenentation in all service territories.

r Staff notes that the production of NYPA hydropower is from
facilities owned and operated by an authority of the New
York State and, as such, the benefits derive from
br oad- based public funding. Staff agrees with PULP that
removi ng hydropower from general rates would relieve market
distortions and that the reallocation of these benefits to
| ow-i nconme prograns would elimnate the need to fund those
progranms through delivery rates. Any further consideration
of this proposal, however, nust include an analysis of the
i npact on other residential customers. Noting that the
primary purpose of all lowincone prograns is to reduce the
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V.

energy burden faced by | owincone househol ds, Staff
mai ntains that a lifeline discount should remai n anong the
conponents to be consi dered.

Staff joins in NYSERDA's recommendation that a public
benefit council be created to facilitate the coordination
of lowinconme prograns and to ensure consistency of |ow

i ncome services throughout the state. Staff al so agrees
with the list of entities suggested by NYSERDA for such a
counsel. In the alternative, Staff suggests that a

| egi sl ati ve mandate for such an organi zati on coul d be
sought. Wth regard to the recomrendati on that the SBC be
applied to a natural gas, Staff supports the status quo
"because these prograns (SBC) are broader than R&D, the
primary focus for gas."

Public I nput and Qutreach

Al t hough the primary research undertaken did not provide
answers to every outstandi ng question and issue, Staff
believes it added statistically valid depth to the information
on the major issues that had otherw se been gat her ed.

Staff characterizes the public input in this case as
"extensive and wi de reaching" and urges that the information
be used by the Commission in its decision-making process. It
recogni zes however, that the survey results have linmtations
such as their recording only one nmonent in tine. Staff
recommends that further public input be sought before a final
Conmi ssion decision in this case is issued, an effort that
shoul d be desi gned and executed col | aboratively by the public
i nvol venent and i nput conm ttee.

Responding to the claimthat the public input research did
not include |arge custoners, Staff notes that |arge
custoners have actively participated in the proceeding
through Multiple Intervenors and that there was therefore
no need to perform any special outreach.

Staff characterizes the conplaints raised by Ni agara Mhawk
and KeySpan as unwarranted criticism Staff notes that the
process, while not perfect, was open to all parties and
that all parties had a nunber of opportunities to provide
their input.

Staff denies it ignored the findings of the research,
noting that a critical conponent of the |isted
preconditions is public acceptance of restructuring.
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TEXAS EASTERN TRANSMISSION CORPORATION

Process

Texas Eastern believes it critically inportant that the
results of this proceeding be coordinated with other ongoing
matters before the Comm ssion, especially the gas
restructuring cases. Its primary concern in fostering retai
conpetition is the maintenance of reliability and safety.

Vi si on

Texas Eastern supports the effort to identify a POLR entity
but enphasizes the need to select a POLR entity that can
denonstrate |long termcontractual commtments for firm
interstate pipeline capacity to neet the requisite obligation
to serve. It also notes the inportance of denonstrable

credi twort hi ness.

Wth regard to the gas POLR Texas Eastern believes the |ocal
utility or other entity charged with regional |[oad growh
shoul d continue to hold capacity on a pernmanent basis.

Texas Eastern believes it is critical for the POLR to possess
| ong-term contractual commtnents for firm upstream pipeline
capacity and that any standard | ess stringent would seriously
conprom se systemreliability.

Noting the volatility of the short termgas market and the
grow h of gas-fired merchant generation in the Northeast,
Texas Eastern believes it critical that POLR entities sign up
addi tional capacity to neet projected growh. It notes that
mar ket participants nust be assured of cost recovery for these
i ncreased comm tnents.

Texas Eastern opposes an approach that would force | ocal
utilities out of the POLR or other conpetitive functions.

The Comm ssion's approach to the end-state should be one

t hat encourages ESCCs and marketers to nmake | ong-term
capacity pl anni ng deci sions, including contracting for
capacity to neet peak demand requirenents, with a

meani ngf ul degree of certainty. It reconmmends that the
LDCs continue to dedicate |long-termfirm pipeline capacity
into the New York market by contract.
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Texas Eastern asserts that the POLR entity nust have

| ong-term contractual relationships for firm upstream
capacity or have ot her neaningful access to contractual
rights for that capacity.

Wth regard to rate incentives nentioned by KeySpan, Texas
Eastern cautions that any such incentives shoul d not

i nclude incentives for utilities to relinquish upstream

pi peline capacity.

Texas Eastern says its own position is consistent with
KeySpan' s recomendati on that capacity planning and
procurenent continue to be done by utilities as long as the
utilities are responsible for maintaining the integrity and
reliability of the distribution system

Texas Eastern urges the Conm ssion to resist setting hard
and fast artificial tinmelines without exam ning the state
of the market and the potentially profound effect on
reliability of service that such tinelines mght create.

Public Benefit Prograns

Texas Eastern believes that a basic |evel of reasonably
af f ordabl e service nmust be maintained for | owincone
customers.

Public I nput and Qutreach

Texas Eastern believes the information provided in this
section of the report will be beneficial in arriving at
ultimate policy decisions.
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UTILITY WORKERS UNION OF AMERICA, AFL-CIO LOCALS 1-2 AND
INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS, LOCAL 97 (THE
UNIONS)?

| . Pr ocess

r The uni ons urge that any conpetition council should have as
broad a representation as possible to ensure that no
interest group is excluded.

1. Vision

r The uni ons express concern regarding the significantly
di vergent views of the parties regarding end-state visions
and the fact that substantial obstacles nust be overcone
and details filled in order to successfully inplenent any
nodel .

r It is clear that no consensus on an end-state has been
adopted, given the full spectrum of opinions fromno nodel
and no generalized standard to a preference for Mdel 3.
The unions therefore recommend that the Conm ssion work on
elimnating great inefficiencies and obstacles to wheeling
as well as other infrastructure details before it chooses a
nodel .

r The uni ons express concern especially with regard to the
exi sting transm ssion system which they note, was
originally created to efficiently serve franchi se areas.
They concl ude that unless present infrastructure
deficiencies, especially inadequate transm ssi on between
upstate and downstate, as well as the legal, political and
public acceptance obstacles are resolved, the
i npl enentation of Model 2 or 3 is dooned to failure. They
al so note that premature inplenentation of those nodels
woul d result in tremendous transfers of wealth from
el ectric ratepayers to the generators and marketers.

r The uni ons believe that whether or not a custoner swtches
should be left to the custoner and not decided by a
government agency that thinks it knows what is best for the
custoner. It accordingly opposes requiring utilities to
exit markets that beconme conpetitive. It adds that it

! The unions filed conments on the draft Phase |/Phase |
reports and appendi ces on March 27, incorporating those
comments as its initial brief.
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seens highly inefficient for conpeting ESCOs to build an
infrastructure to handle all retail functions for mllions
of custoners while at the sanme tinme forcing the utilities
to exit the retail function and potentially strand the
present infrastructure.

The uni ons contend that opening custoner service cal
centers to conpetition will inevitably lead to providing

t hese services outside of New York and |ikely outside of
the United States, with a significant detrinental inpact on
the New York State econony and a devastating inpact on
represented | abor.

The uni ons concl ude that Straw Proposal 2 should not be
adopted and that significant adjustnments of the underlying
infrastructure in New York shoul d precede any novenent to
Model 2 or Mbdel 3.

The uni ons support the adoption of Mdel 1 (status quo)
with the utilities remaining in the commodity and retai

busi ness, a position warranted in particular by the
anticipated difficulties in the wholesale markets in the
United States in the next few years. It urges the adoption
of a nore generalized standard rather than a specific nodel
for the end-state.

The uni ons oppose the adoption of Mddel 3, noting that sone
products and services may better be provided in a regul ated
envi ronnent .

The uni ons question how the PSC coul d designate a utility
as an interimPCOLR, if a suitable bidder were not found,
after the utility had al ready abandoned its infrastructure
for providing such services.

The uni ons support the adoption of the tel ephone market
nodel, in which to all conpetitors in the energy markets
woul d have the obligation to serve.

Mar ket Transition

The unions recomend that the timng set forth in Straw
Proposal 2 be fl exible.

The uni ons question whet her the conventional w sdomt hat
retail conpetition will be in the public interest remains
correct. They cite to recent publications questioning this
overal | observati on.
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r The uni ons questi on whet her conpetition is necessary for
t he devel opnment and comerci ali zation of the various
i nnovations set forth in the Phase I/Phase Il report. 1In
vi ew of the experience to date, they wonder whether retai
conpetition will lead to | ower rather than higher prices.
They doubt that inprovenents in consuner service can be
expected, noting slamm ng, cramm ng and ot her conplaints by
t el ephone custoners due to deregulation. Finally, the
unions note that airline food clearly got worse after
deregul ation and that prices increased as well.

WESTCHESTER COUNTY
(Topi cal subdivisions are not provided because this brief did
not follow the reconmended format)

El ectric deregul ati on has not produced the results expected,
and it is too early to relieve the utilities of their role as

provi der of |ast resort.

Cting PSC Staff, Westchester argues that there will not be
wor kabl e whol esal e energy nmarkets in New York City for at
| east 4 years.

Utilities should not be forced out of the market until there
is true conpetition, which will require the construction of

new generation facilities and new distribution infrastructure.

Under the current approach, ratepayers are often paying for
ESCOs to enter the market. Such subsidies or other market
forcing actions should not be taken w thout denonstrable proof
that the ratepayers are al so benefiting.

"The whol esal e market nust devel op and additional capacity
must be devel oped before we renove the protections of the

utility safety-net.” One of the consequences of not
proceedi ng cautiously is the potential creation of a backl ash
agai nst conpetition.

Consuner protections nust be guaranteed; HEFPA standards nust
remai n; and HEFPA does or should apply to all ESCGCs.

A fully functioning and vi brant conpetitive whol esal e mar ket
nmust exist before utilities cease selling energy conmodity.
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