STATE OF NEW YORK
PUBLI C SERVI CE COWMM SSI ON

At a session of the Public Service
Comm ssion held in the Gty of
Al bany on January 23, 2002

COWM SSI ONERS PRESENT:

Maureen O. Hel ner, Chairnan
Thomas J. Dunl eavy

Janes D. Bennett

Leonard A. Wi ss

Neal N. @Gl vin

CASE 00-M 0504 - Proceeding on Modtion of the Conm ssion
Regar di ng Provi der of Last Resort
Responsibilities, the Role of Uilities in
Conpetitive Energy Markets, and Fostering
t he Devel opment of Retail Conpetitive
Qpportunities — Unbundling Track.

ORDER CONCERNI NG ESCO DEPGCSI TS AND PREPAYMENTS
(I'ssued and Effective May 9, 2002)

BY THE COW SSI ON:

| NTRODUCTI ON
This Order requires Energy Service Conpani es (ESCOs)

to provi de evidence of creditworthiness before requesting
deposits or prepaynents fromtheir custoners. Satisfactory
evidence is a sufficient bond rating froman i ndependent rating
agency (for either the ESCO or its parent, if the parent agrees
to act as guarantor for the ESCO. Additionally, ESCOs not able
to provide a bond rating may request deposits if they have a
letter of credit or escrow account with a financial institution

with at least an A credit rating.

PROCEDURAL HI STORY
On May 9, 2001, we issued for comrent a staff proposal

to require ESCOs to establish creditworthiness before requesting
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prepaynents or customer deposits.! Comments on the staff
proposal were received from Cormmunity Power Network of New York
State, Inc. (CPN), an energy consuner advocate; Con Edi son
Solutions (CES); NYS Consuner Protection Board (CPB); Local 1-2,
et al. (Unions); National Fuel Gas Distribution Corp. (NFG; New
York Energy Service Providers Association (NESPA); New York
State Electric & Gas Corporation (NYSEG; North Anmerican Energy,
Inc. (NAE); O fice of the Attorney General (DOL); and Public
Uility Law Project of New York, Inc. (PULP). The parties
commenting on the staff proposal raised several concerns. In
this order, we require that ESCOs provi de evidence of

credi twort hi ness before requesting prepaynents or deposits.

COVMENTS AND DI SCUSSI ON
Applicability of HEFPA
CPB, NYSEG DOL, and PULP woul d require ESCO consumner

protections that are consistent with those inposed on the

utilities under the Hone Energy Fair Practices Act (Public
Service Law Article 2) (HEFPA) and the Comm ssion’s non-
residential rules. The issue is under consideration in the

Conpetitive Markets proceeding;? and we will address it there.

Docunmentation of Financial Viability

Several parties were concerned that the use of an
ESCO s docunentation of financial viability to provide security
for return of deposits and prepaynents to customers m ght not
sufficiently protect custonmers in case of ESCO bankruptcy or

departure fromthe market. These parties stated that ESCO

! Case 00-E-0504, Conpetitive Opportunities, Notice Soliciting
Comments (issued May 9, 2001)

2 Case 00- M 0504, supra.
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financial viability may fluctuate and that a one-tine
denonstration of financial viability may not remain a viable
protection over tine.

CPB and PULP recommended that the Comm ssion forbid
ESCOs from usi ng any denonstration of financial viability to
satisfy the evidence requirenments. NYSEG stated that the use of
statenents of financial viability would be unlikely to provide
significant protection for custoners. The Unions recomrended
that the Comm ssion require that updates to reports of ESCO
financial viability be nade at |east once every two years,
preferably annually.

The Uni form Busi ness Practices allows ESCOs to satisfy
credit requirenents for utility delivery charges by establishing
a mni mum bond rating standard, or, as an alternative, Dun and
Bradstreet (D&B) ratings in conjunction with payment history.?
Because sonme ESCOs may not have paynent histories, the D&B
rating and paynent history conbination is not feasible for them
The proposed bond rating standard woul d provi de the best
avai |l abl e evidence of financial viability. Accordingly, we
direct utilities to file revisions to their retail access
tariffs and operating agreenments that require utilities to allow
an ESCO to accept prepaynents fromits customers only if it
submits the required bond rating evidence required by the
Uni f or m Busi ness Practices.* The revisions would also require
utilities to allow an ESCO to accept deposits fromcustoners if

it submts the required bond rating, or escrow account or |etter

3 Case 98-M 1343, Retail Access Business Rules, Order Granting
Portions of Petition for Rehearing (issued April 15, 1999),
Appendi x A p.3, first itemin § B(1).

* That is, a minimumrating of “BBB” from S&, “Baa 2" from
Moody’s or “BBB” fromFitch. Case 98-M 1343, supra, Appendi x
A p.3, 8 B(1).
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of credit evidence. Finally, the suggestions for requiring
annual subm ssions of bond ratings are well taken. ESCOs
seeking to collect prepaynents or deposits fromtheir custoners,
shall submt required evidence to utilities on August 1, 2002

and on August 1 of each subsequent year.

Maxi mum Deposit Level

The staff proposal provided that an ESCO generally may
not require a residential custoner to deposit as security an
anount of noney greater than twi ce the average nonthly bill for
a cal endar year. The proposal also required ESCOs to submt
evi dence that the noney would be used for custoner benefit.® The
staff proposal would have applied to ESCOs essentially the sane
[imtation on deposit anounts that HEFPA and the non-residential
rules apply to utilities.

The ESCO parties (CES, NESPA, and NAE) argue that the
two-nonth [imtation is insufficient to provide themfinanci al
protection and propose various renmedi es. CES and NESPA note
that, if deposits are appropriately secured, no additional
custoner protection is provided by limting the size of the
deposit. They recomrend all ow ng ESCOs and custoners to agree
on the appropriate |level of security deposit in contractual
agreenents. NAE proposes to increase the deposit limtation to
triple the highest custoner bill and change the Uniform Busi ness
Practices to shorten the anbunt of tinme it takes to return a
custoner to the utility. In support of the deposit requirenent,
PULP notes that customers “perceived as credit risks, by failing

to pay lawful bills” nmay benefit from®“an alternative nethod of

® Case 00-E-0504, supra, Notice Soliciting Comments (issued May
9, 2001), Appendix, unnunbered page 1.
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qual ifying for service fromthe ESCO " that is, a deposit to
secure service.

NYSEG rai ses an additional deposit issue. It believes
t hat ESCGCs have sought information regarding utility-held
custoner deposits with the intention of requesting a transfer of
the deposit amount related to conmmodity fromthe utility
directly to the ESCO NYSEG r ecommends t hat such deposit
transfers be prohibited.

ESCOs shoul d be allowed to request deposits of their
custoners. Unless ESCOs are allowed to protect thenselves from
the risk of non-paynent, poor credit custonmers nmay not get many
offers fromconpetitive providers. W agree with CES and NESPA
that, as long as deposits are appropriately secured and
customers can continue to obtain service fromthe utilities
under HEFPA gui delines, allow ng ESCOs and their custoners to
negoti ate appropriate deposits is reasonable. W wll revisit
this issue if abuses becone apparent. NYSEG s opposition to
deposit transfers is reasonable. It is inportant that custoners
not confuse deposits for regulated utility service with deposits
for other services. Deposit arrangenents are an inportant
aspect of utility service because the deposit funds are custoner

moni es. Thus, we will prohibit deposit transfers.

Sufficiency of Financial |Instrunents

In addition to denonstrations of financial viability,
the staff proposal would have all owed an ESCO to satisfy the
evi dence standard for deposits by establishing a variety of
financial instruments, including letters of credit, escrow
accounts, bonds, and certificates of deposit. NAE indicated
that an ordinary escrow account should be sufficient evidence.
NFG and PULP believe that additional |anguage is required to
ensure that the financial instrunents strictly segregate
custonmer nonies fromthe ESCOs’ assets and ensure that such

-5-
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funds are not available for conmngling in the case of ESCO
bankruptcy. CPB would restrict use of the funds. It would
all ow an ESCO to use these custoner funds for any purpose other
than to refund a deposit, only if it provided a five-day notice
to staff. It describes the notice requirenent as an “early
war ni ng signal” of ESCO financial difficulties for the
Conmi ssi on.

W will allow the use of only an escrow account or
letter of credit froman “A’” rated financial institution to
secure custoner deposits. An escrow account or letter of credit
provi des greater assurance that the funds woul d be avail abl e
than ot her types of financial instruments. W wll allowthe
use of escrow accounts and letters of credit, |ess secure credit
assurances than a mnimum bond rating, for deposits because the
anount of deposits is nore |imted. Prepaynents, on the other
hand, may consi st of a |arger customer paynent to an ESCO
per haps paynent of service for the entire year, and, thus,
present a risk of greater loss. Therefore, we will permt ESCGCs
to accept prepaynents only upon presentation of docunentation of

a m ni mum bond rating described above.

Ban on Prepaynents

One party, CPN, recommends that the Conm ssion forbid
ESCO prepaynents/deposits entirely. W believe, however, that a
ban on all prepaynents mght stifle market innovation and
deprive custoners of sone of the potential benefits of
conpetition. Adherence to the creditworthiness criteria

di scussed above furni shes adequate protection for customers.

| nt erest on Deposits

CPB favors requiring ESCOs to pay interest on custoner
deposits equal to the ESCOs’ borrowing rate. ESCOs may choose
to differentiate thenselves by offering different rates of

-6-
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interest on amobunts held for deposit. W wll allow nore tine
for market responses to devel op before considering whether it is

necessary to fix an interest rate for ESCO deposits.

Reporting Requirenents

In its proposal, staff does not specify what reporting
woul d be required or preferred for ESCO records of custoner
deposits and prepaynents. It would, however, require ESCOs to
maintain this informati on and be prepared to nmake it avail able
for inspection, “and to file a report thereon in the manner, and
formthe Comm ssion may require.” CES is concerned that the
proposed requirenent would i npose an unnecessary adnministrative
burden and states that it is sufficient for an ESCO to provide
this information upon request within a specified tinme period.
The staff proposal is consistent with the CES recomendation in
that it proposes that we require no specific nmanner of or tine
for reporting the information. The report would be filed, upon

direction of the Conm ssion.

Notification Requirenents

CPN proposes that we require ESCOs to provide notice
to their custoners describing the methods used to secure
custoner deposits and prepaynents and stating that the ESCO w ||
return themin the event that ESCO di scontinues service for any
reason. W agree. ESCOs are directed to provide the notice to
a new custoner before the custoner nmakes a deposit or
pr epaynent . The ESCO shall notify existing custonmers by
provi di ng copi es of revised disclosure statenments and/ or
contracts that contain the information in the notice. ESCCs are
required to file an exanple of the revised disclosure statenent
and/or contract with staff prior to distribution to custoners.
The information in the notice and revi sed disclosure statenents
and/or contracts would include: a description of the credit

-7-
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evi dence or escrow account, or letter of credit submtted by the
ESCO, applicable interest rate, if any; conditions for use of
customer funds; circunstances that allow use of the funds for

paynent of custoner bills; and, conditions for return of funds.

Applicability to Non-Residential Custoners

CPB believes that small commercial custoners do not
have the sanme | evel of sophistication as |arge commercial and
i ndustrial custoners to negotiate contracts that will adequately
protect them fromthe concerns this proposal was devel oped to
address. CPB recommends that the proposed consuner protections
be extended to small conmmercial custoners as well as residenti al
customers, since the best avail abl e evidence indicates that
these custoners are simlarly vulnerable to the kinds of abuses
that can and have occurred. NYSEG agrees, but it would extend
these protections to all non-residential custoners.

CPB' s position that residential and small conmerci al
custoners may be at simlar risk of |oss of security for
advanced paynents and deposits is reasonable. Small comerci al
custonmers are simlar to residential customers in that their
| ack of resources nay prevent negotiation of contract terns that
woul d protect themfrom | oss of prepaid funds. For these
reasons, we will extend the proposal to cover small comerci al
cust oners.

Ext ending the protection to non-residential custoners,
as recommended by NYSEG could create additional burdens for
ESCOs. Further, the greater sophistication of |arger custoners
shoul d require |l ess regul atory oversight to prevent abuses. The
proposal will therefore be nodified to include small non-
residential customers. Because utilities nmay not have a
distinct small non-residential service classification, there may
be a need to devel op a special standard for this purpose.

ESCOs, seeking to offer prepaynent agreenents or require
- 8-
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deposits fromtheir custoners, should review utility custoner
cl ass descriptions to distinguish small business custoners from
| arger conmmercial and industrial custoners for the purpose of

appl ying this provision.

Applicability to Budget Billing
NFG woul d explicitly include budget-billing plans in

the staff proposal, as well as prepaynents and deposits.
Extendi ng the security requirenment to budget billing plans is
unnecessary and unduly burdensone. Prepaynent plans typically
require customers to post paynent for several nonths’ worth of
service in advance, while customers on ESCOs’ budget billing
pl ans woul d have relatively smaller credit balances and, at
times, may owe the ESCO noney, rather than the reverse. In
addition, there is no evidence that a significant nunber of
ESCOs have offered budget or |evelized paynent plans, nor that
t hey have an adverse effect on custoners. Therefore, there is
no need to extend the financial security requirenments to budget

billing at this tine.

Third Party Liability
NYSEG seeks assurances that utilities and custoners

woul d be held harmless in the event of ESCO default on prepaid
or deposited anounts. NYSEG is particularly concerned that
utility-held assets of the defaulting ESCO that rightly bel ong
to either itself or other custonmers not be used to aneliorate
damage caused to custonmers by | oss of prepaynents.

The legal rights to funds held by a utility or its
custoners are not changed by an ESCO s failure to refund
prepaynents and deposits. This Order establishes credit
requi renents for permtting an ESCO to accept prepaynents and
deposits. |Its purpose is to establish conditions that
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di scourage or prevent an ESCO s failure to provide refunds to

its custoners.

The Comm ssion orders:

1. Each gas and electric utility (KeySpan, Central
Hudson Gas & Electric Corporation, Consolidated Edi son Conpany
of New York, Inc., Corning Natural Gas Corporation, National
Fuel Gas Distribution Corporation, New York State Electric & Gas
Cor porati on, N agara Mhawk Power Corporation, O ange and
Rockland Utilities, Inc., Rochester Gas and El ectric Corporation
and St. Lawence Gas Conpany, Inc.) shall file tariff revisions
designed in accordance with the foregoing Order, to becone
effective on a tenporary basis on not |ess than one day’'s notice
wi thin 30 days of the issue date of this O der.

2. The requirenent of Section 66(12)(b) of the Public
Service Law as to newspaper publication of the tariff revisions
is waived.

3. This proceeding is continued.

By the Comm ssion,

( SI GNED) JANET HAND DEI XLER
Secretary
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